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" The case of Morgan y. Pennsylvania R. 
Co., recently determined in the United States 
Circuit Court for the Southern District of 
New York, is of interest upon the question of 
the liability of the proprietor of dangerous 
premises. The action was brought for in- 
juries sustained by the plaintiff through fall- 
ing into an unprotected pit between the de- 
fendants’ lines. The pit was situated on 
ground not open to the public, and was used 
for the ashes of the defendants’ engines. On 
the night of the accident the plaintiff went 
in a barge to a wharf adjacent to a freight 
shed, which was near the pit. After mooring 
the barge, he went on to the line of rails, but, 
instead of going along the path provided by 
the railway company, crossed at another place 
and so fell into the pit. The way he at- 
tempted to go was one used by laborers who 
wished to make a short cut. Upon those 
facts, the judge at the trial ruled that the 
evidence at most showed nothing more than a 
mere license or permission to the plaintiff to 
cross where he attempted to do so, but that 
the company owed the plaintiff no duty, and 
was not liable for the injury. Upon motion 
for a new trial, which was refused, the court 
decided that there was nothing to indicate 
more than a passive acquiescence on 
the part of the defendants in the cus- 
tom of the employees to cross the line 
at other places than that provided. In 
Bolch v. Smith, 6 L. T. R. (N. S.) 158, 
upon the same question, Baron Martin 
asked: ‘‘What is the plaintiff’s condi- 
tion? It is said that he had a right and 
liberty to use this way; that is a mistake, and 
one that involves a fallacy. Assuming that 
the plaintiff had a perfect right to go in that 
part of the yard, he was there in the exercise 
of a license, and not of a right. A permission 
to use a certain way confers no right in any 
other sense than that the person so using it is 
not liable to be treated as a trespasser. Hay- 
ing leave and license to use this way, though 
having other ways to use, he voluntarily 
adopted this way, and has therefore no ground 
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of action for the obstruction which the de- 
fendants lawfully put across it?’’ 
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IMPEACHMENT OF VERDICTS FOR 
MISCONDUCT. 





That a verdict may be impeached and set 
aside for misconduct of the jury, or for that 
of the court in its intercourse with the jury, 
or for the misconduct of the parties or that 
of their counsel, or for the misconduct of the 
officer in charge of the jury, is an elementary 
principle of law, long since recognized and 
established. Notwithstanding the general 
recognition of the principle, there seems to be 
some diversity of opinion as to the mannér in 
which verdicts may be impeached for such 
misconduct. The rule, as it is usually laid 
down, is that the affidavits of jurors can not 
be received to impeach their verdict. But in 
a case in the Supreme Court of the United 
States, Mr. Chief Justice Taney, in speaking 
on this subject, said: ‘‘It would perhaps 
hardly be safe to lay down any general rule 
upon this subject. Unquestionably such evi- 
dence ought always to be received with great 
caution; but cases might arise in which it 
would be impossible to refuse them with- 
out violating the plainest principles of 
justice.’’! And we find in several cases, that 
the courts, while recognizing the correctness 
of the general principle, have held that the 
affidavits of jurors may be received to impeach 
their verdicts, by showing misconduct of the 
parties, or misconduct of the officer having 
them in charge.2 The Supreme Court of 
Iowa has said: ‘*That affidavits of jurors 
may be received for the purpose of avoiding 
a verdict, to show any matter occurring during 
the trial, or in the jury room, which does not 
essentially inheré in the verdict itself, as that 
a juror was improperly approached by a par- 
ty, his agent or attorney; that witnesses or 
others conversed as to the facts or merits of 
the case, out of court, and in the presence of 
jurors; that the verdict was determined by 


1 United States v. Reed, 12 How. 366. 

2 Hutchinson v. Sandt, 4 Rawle (Pa.), 240; Ritchie 
v. Halbrooke, 7 S. & R. (Pa.) 458; Heffron v. Gal- 
lupe, 55 Me. 563; Nelson v. State, 13S. & M. (Miss.) 
500; Reynolds v. Champlain Transportation Co., 9 
How. Pr. (N. Y.) 7; Thomas y. Chapman, 45 Barb. | 
(N. Y.) 98. 
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aggregation and average, or by lot or game 
of chance, or other artifice or improper man- 
ner.’’? And this language has been approved 
by the Supreme Court of Kansas, in a case in 
which it was held that the affidavit of a juror 
could be received to show that one of the 
jurors was intoxicated during the delibera- 
tions of the jury.+ In that case, the court 
said: ‘Public policy forbids that a matter 
resting in the personal consciousness of one 
juror should be received to overthrow the 
verdict, because, being personal, it is not ac- 
cessible to other testimony; it gives to the 


secret thought of one person the power to 


disturb the expressed conclusions of twelve. 
But as to overt acts, they are accessible to 
the knowledge of all the jurors; if one af- 
firms misconduct, the remaining eleven can 
deny; one can not disturb the action of the 
twelve.’’ The courts in Tennessee have made 
similar rulings in a number of cases;> and 
the language of the Supreme Court of Maine 
in a comparatively recent case, is worthy of 
reproduction: ‘‘We know of no rule of law,’’ 
said the court, ‘‘that excludes the testimony 
as to facts touching his own conduct or pro- 
ceedings, when separated from his fellows, or 
the acts or declarations of a party to or with 
him, touching the question pending. The rule 
which excludes the testimony of jurors, as to 
any irregularity or misconduct of the jury, 
applies to such acts when the jury is acting 
or deliberating as an organized body, presided 
over by their foreman, and performing their 
official duty.’’® In New Jersey it has been held 
that while the affidavit of a juror can not be 
received to prove his own misconduct, it may 
be to prove that of his fellow jurors.* And 
in an ea:ly case in Virginia, it was held prop- 
er to receive the affidavits of jurors, showing 
that four of the jurors only assented to the 
verdict because they were told by the others 
that it was their duty to agree to any verdict 
which the majority approved, and that they, 
being ignorant of the duties of their office, 
supposed they were bound to do so.* In an 


3 Wright v.I.& M. Telegraph Co., 20 Towa, 195. 
See, also, Cowles v. Chicago, ete. R. Co., 32 lowa,515. 

4 Perry v. Bailey, 12 Kan. 539. 

5 Crawford v. State,2 Yerg. 260; Booby v. State, 4 
Yerg. 111; Hudson v. State, 9 Yerg. 408; Bennet v. 
Baker, 1 Hum. 395; Eldredge v. Todd, 1 Hum. 43; 
Norris v. State, 3 Hum. 333, 337. 

6 Heffron v. Gallupe, 55 Me. 563. 

7 Deacon v. Shreve, 22 N. J. Law, 176. 

% Cochran vy. Street, 1 Wash. 79. 








early case in Massachusetts, it was held prop- 
er to receive the affidavits of jurors to prove 
any misconduct evidenced by overt acts; but 
this case has since been overruled.’ It is ev- 
ident, however, that at least in some of the 
States, exceptions are recognized to the rule 
that the affidavits of jurors are inadmissible to 
impeach their verdict. We shall now call at- 
tention to the cases in which it has been 
held improper to receive affidavits of the 
jurors. 

1. Such affidavits can not be received to 
show the motives by which the jurors were 
influenced in arriving at their verdict.!° 2. 
They can not be received to show the grounds 
of the verdict." 3. They are not admissible 


, to show that a juror misunderstood the in- 


structions of the court.!* 4. They can not be 
received to prove that a juror stated to his 
fellow jurors, facts which had not been given 
in evidence.** 5. Neither can they be re- 
ceived to show the mode in which the verdict 
was reached, as by lot.14_ 6. They are not to 
be received to show what the intentions of the 
jury were as to their verdict. 7. Nor toshow 


9Grinneil v. Phillips. 1 Mass. 530; overruled in 
Dorr v. Fenno, 12 Pick. 520; Folsom v. Manchester, 
11 Cush. 334; Woodward v. Leavitt, 107 Mass. 461. 

10 Hughes v. Listner, 23 Ind. 596; Nelms v. State, 15 
8. & M. (Miss.) 500; Brown vy. Cole, 45 Iowa, 601; 
Hutchinson v. Consumers’ Coal Co., 36 N. J. Law, 24; 
Coker v. Hayes, 16 Fla. 368; Bridge v. Eggleston, 14 
Mass. 245. 

11 Fish vy. Cantrell, 49 Tenn. 578; Hannum vy. Belch- 
ertown, 19 Pick. 311; Smith v. Eames, 3 Scam. 76, 81; 
Lindauer v. Teeter, 41 N. J. Law, 255; Schenck v. 
Stevenson, 2 N. J. Law, 151; Randall v. Grover, 1 N. 
J. Law, 151. 

12 Perry v. Bailey, 12 Kan. 539. Bridgewater v. Ply- 
mouth, 97 Mass. 382; Richardson v. McElmore, 5 Bax- 
ter (Tenn.), 586, 590; Ward v. Thompson, 48 Iowa, 
588; Packard v. U. S., 1 Iowa, 225; Davenport v. 
Cumings, 15 Iowa, 219; Holman vy. Riddle, 8 Ohio St. 
384; Morris vy. State, 3 Hum. 333; Handy v. State, 1 
R. 1. 100. ; 

13 Den v. Macallister, 7 N. J. Law, 46; McElvin v. 
State, 30 Ga. 869; Oatis v. Brown, 59 Ga. 711; People 
v. Doyell, 48 Cal. 85; Folsom v. Manchester, 11 Cush. 
334; Steele v. Logan, 3 J.J. Marsh. (Ky.) 397: Robbins 
v. Windover, 2 Tyler (Vt.), 11; Price v. Warren, 1 
Hen. & Mun. (Va.) 385. 

14 Boston, etc. R. Co. v. Dana, 1 Gray, (Mass.) 83; 
White v. White, 5 Rawle, (Pa.) 61; Lucas v. Cannon, 
13 Bush (Ky.), 650; Reed v. Thompson, 88 III. 245; 
Cluggage v. Swan, 4 Binn. (Penn.) 150; McFarland 
v. Bellows, 49 Mo. 311; State v. Branstetter, 65 Mo. 
149; Pleasants v. Heard, 15 Ark. 403; Dana v. Tucker, 
4 Johns. (N. Y.) 487; Vaise v. Delaval, 1 Term R. 11; 
Owen v. Warburton, 4 Bos. & Pul. 326. 

16 Stafford v. State, 55 Ga. 591; Heath v. Conway, 
1 Bibb, (Ky.) 398; People v. Common Pleas, 1 Wend. 
(N. Y.) 297; Jackson v. Dickinson, 15 Johns. (N. Y.) 
309; Jackson v. Williamson, 2 Term R. 281; Rex y. 
Woodfall, 5 Burr. 267. 
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that a juror did not assent to the verdict.16 
8. They are also inadmissible for the purpose 
of showing that a mistake was made as to 
the facts, or as to the merits.17 9. Notwith- 
standing the cases already cited, holding that 
such affidavit may be received to show mis- 
conduct upon the part of the officer in charge 
of the jury, it has been held in other cases 
that they are inadmissible even for that pur- 
pose.48 10. In general it is held improper to 
receive such affidavits to show any irregular- 
ity upon the part of jurors. 

The affidavits of jurors are always ad- 
missible for the purpose of sustaining 
their verdicts.2° They are also received 
to show that the verdict as reported, 
or as recorded, was not the verdict act- 
ually agreed; upon, but that a mistake has 
been made in rendering a different verdict 
from that determined on. Such affidavits do 
not impeach the verdict, but sustain it.72 It 
is also well settled that when the affidavit of 
a juror is inadmissible to show misconduct, 
the affidavit of a third party as to the decla- 
rations of the juror as to such misconduct is 
equally inadmissible.2* The affidavit of an 


16 Johnson vy. Davenport, 3 J. J. Marsh. (Ky.) 393; 
Clark v. Read, 5 N. J. Law, 487; Perry v. Bailey, 12 
Kan. 589; Reeves v. Moody, 15 Rich. (N.C.) Law, 
312; Boetge v. Lander, 20 Texas, 105. 

17 Ex parte Coykendoll, 6 Cow. (N. Y.) 58; Mur- 
dock vy. Sumner, 22 Pick. (Mass.) 156; Clum v. Smith, 
5 Hill, 560; Oregon Caseades Co. v. Oregon Steam 
Navigatiou Co., 8 Oregon, 178; Green v. Bliss, 12 
How. Pr. (N. Y.) 428. 

18 Wilder v. State, 29 Ark, 294; People v. Sprague, 
53 Cal. 495; Williams v. Montgomery, 60 N. Y. 648; 
Doran v. Shaw, 3 B. Mon. (Ky.) 411. 

19 State v. Freeman, 5 Con. 348; Bae v. Smith, 16 
Con. 356; State v. Smallwood, 78 N.C. State v. 
Pike, 65 Me. 111; Bishop v. by Ga. = Clum vy. 
Smith, 5 Hill (N. Y.) 560; State v. McLeod, 1 Hawks 
(N. C.) 344; Tucker v. South Kingstown, 5 R. I. 
558; Woodward v. Leavitt, 107 Mass. 453; Mitchell v. 
Carter, 21 N. Y. (Sup. Ct.) 450; Riggs v. State, 26 
Miss. 51; Bingham v. Foster, 37 Lowa, 339; Cole v. 
Cain, 1 B. Mon. (Ky.) 213. 

2% Elliott v. Mills, 10 Ind. 3868; Bradford v. State, 15 
Ind. 348; Barlow vy. State, 2 Blackt. (Ind.) 114; Cor- 
nelius v. State, 7 Eng. (Ark.) 810; Kennedy v. Ken- 
nedy, 8 N. J. Law, 450; State v. Hascall, 6N. H. 
352; Canon v. State, 3 Tex. 31; Danavyv. Tucker, 4 
Johns. (N. Y.) 487; Hall v. Robinson, 25 Lowa, 191; 
State v. Ayer, 3 Fost. (N. H.) 301; Eastwood v. 
People, 8 Park. Cr. 25; Mayor v. Goetchins, 7 Ga. 

39; Peck v. Brewer, 48 Ill. 55. 

21 Capen v. Stoughton, 16 Gray (Mass.) 364; Prus- 
sel vy. Knowles, 4 How. (Miss.) 90; Johnson y. Daven- 
port, 3J.J. Marsh. (Ky.) 393; Jackson v. Dickenson, 
15 Johns. (N. Y.) 309; Dalrymple v. Williams, 63 N. 
Y. 361; Cogan v. Ebden, 1 Burr. 383; King v. Wood- 
fall,56 Burr. 2667; Vin. Abr., Trial, Pl. 2. 


2 Burgess v. Langley, 5 Man. & Gran, 721; Aylett 





officer, showing his own misconduct in his in- 
tercourse with the jury, is said to be entitled 
to no weight, as it proves that he has violated 
his official oath.2? And the affidavit of a 
party to the action, stating what took place 
in a jury room, was rejected for the reason 
that he could not be presumed to have been 
present. 24 

In Sargent v. Blank, where counsel had ad- 
vanced an erroneous rule of damages to the 
jury, which the judge failed to correct in his 
charge, and the jury were in this way led to 
adopt an erroneous method of computing 
damages, affidavits of jurors were received 
to show these facts, these circumstances be- 
ing considered as equivalent to a misdirec- 
tion of the court. The reasons usually as- 
signed for rejecting the affidavits of jurors 
are the following: 

1. Their reception would tend to defeat the 
solemn acts of jurors under oath. 

2. It would afford an opportunity to tam- 
per with jurors after the rendering of their 
verdict. 

3. It would give a dissatisfied juror the 
means of destroying a verdict at any time 
after he had assented to it. 

4, A juror would be unworthy of belief in 
testifying to the violation of his official oath. 

As matter of principle, there can not be 
the same objection to the testimony of a 
juror to the misconduct of fellow jurors, as 
would exist in case he testified to his own 
misconduct, as the accused juror could be 
heard in his defense; and it would seem to 
the writer that the distinction taken in Kan- 
sas, as to the reception of affidavits to prove 
overt acts of misconduct, has much to be said 
in its favor. If the affidavit of a third party 
may be received to prove misconduct on the 
part of jurors, why not receive the affidavit 
of a juror as to overt acts of misconduct? If 
his affidavit is false, its falsity could readily 
be shown by the testimony of the remaining 
eleven, and the eleven would be as credible 
witnesses in their own behalf when accused by 
a fellow-juror, as when accused by a third 


v. Jewel, 2 Blacks. 1299; Heath v. Conway, 1 Bibb,. 
398; Drummond y. Leslie, 5 Blackf. (Ind.) 453; 
Clum vy. Smith, 4 Hill (N. Y.) 560; Cain vy. Cain, 1 B. 
Mon. (Ky.) 213: Cooker v. Hayes, 16 Fla. 370. 

2% Green vy. Bliss, 12 How. Pr. (N. Y.) 428. 
also State v. Brown, 22 Kan. 222. 

24 Hoare vy. Hindley, 49 Cal. 275. 

2% 5 Cowan (N. Y.), 106.. 
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34 
party. In Arkansas the legislature has in- | there being no agreement beforehand that the 


terfered to the extent of providing that affi- 
davits of jurors may be received to show that 
“the verdict was determined by chance or lot.?6 
And in California a similar law has been en- 
~acted.27 
But, although a party has succeeded in 
“making it appear that there has been miscon- 
duct on the part of jurors, it does not nec- 
~essarily follow that the verdict will be set 
- aside. The rule seems to be that the miscon- 
duct of juries, where the parties to the ac- 
* tion-are not at fault, is no ground for grant- 
“ing new trial, unless it is probable that the 
party asking for it has been prejudiced by 
it.22 No one can complain of the miscon- 
duct of the jury, unless he has been injured 
thereby.“ And if a party is aware of the 
misconduct before the verdict is rendered, 
and remains silent, speculating on the chances 
of a verdict in his favor, he is held to have 
waived such misconduct, and can not be 
heard to complain that he was prejudiced 
thereby. Where a jury agree that each 
juryman shall write upon a slip of paper the 
amount of damages to which, in his opinion, 
the successful party is entitled, and that the 
- respective amounts should be added and di- 
vided by twelve, the quotient to be the ver- 
dict, it is well settled shat such misconduct 
will vitiate the verdict.*4 But a jury 
may resort to a process of this sort 
as an experiment, for the purpose of 
ascertaining how nearly the result may 
suit the views of the different jurors, 
1971. 


26 Gantt’s Digest, sec See also Wilder v. 


State, 29 Ark. 294. 

27 Practice Act, sec. 193. 
23 Cal. 40. 

28 Harrison v. Price, 22 Ind. 166; Clark v. Lebanon, 
63 Me. 393: Dennison v. Powers, 35 Vt. 39; Medlerv. 
State, 26 Ind. 171; Flatter v. McDermott, 25 Ind. 326; 
Crane v. Sayre,6.N.J.110. See also State v. Wood- 
son, 4] Iowa, 425. 

29 Portis v. State, 27 Ark. 360. 

30 McCorkle v. Binns,5 Binn, 340; Whittaker v. Car- 
ter, 4Ired. (N. C.) 461; Hallock v. Franklin Co., 2 
Met. (Mass.) 560; Fox v. Hazleton, 10 Pick. (Mass. ) 
275; Crosby v. Blenchard, 7 Allen (Mass.) 386; 
Bourke v. James, 4 Mich. 336; Coftin v. Gelhart, 18 
Iowa, 256: Dunlavy v. Watson, 38 Iowa, 401; Salter 
v. Glenn, 42 Ga. 64; Carter v. State, 56 Ga. 463; - Pat- 
ton v. Hughesdale Manuf. Co., 11 R. I. 188; Martie 
v. Tidwell, 36 Ga. 332: State v. Daniels, 44 n. H. 
383; Fessenden v. Sager, 53 Me. 531; Stampofski v. 
Steffens, 79 Ill. 303; Cogswell v. State, 49 Ga. 103. 

31 Hale v. Cove, 1 Str. 642; Parr v. Seames, Barnes, 
438; Mellish v. Arnold, Bund. 51; Smith v. Cheat- 
bam, 3 Caines, 57; Harvey v. Rickett, 15 Johns. 87; 
Roberts vy. Failis, 1 Cow. 238; Mitchell v. Ehle, 10 


See also Donner v. Palmer, 





result, so ascertained, should constitute the 
verdict, unless the result thus found should be 
satisfactory to the jurors.*” It is the duty of 
juries to determine cases upon the evidence 
which has been presented before them in open 
court; and if they consider other evidence, 
the verdict will be set aside ; as when some of 
the jurors go without the permission of the 
court to view the property in dispute,® or re- 
examine a witness in the jury room,™ or ex- 
examine law books treating of the subject,® 
or, in short, receive any extraneous evidence 
whatever.*° The drinking of intoxicating 
liquors by jurymen is treated as exceedingly 
reprehensible, but the weight of authority is 
in favor of the proposition that it will not of 
itself vitiate the verdict; it must appear that 
it affected the minds of the jurors.27 In 
some of the cases, however, it is held that the 
mere drinking of such liquors will avoid the 
verdict.** And where a juror became intox- 
icated on the evening of the day of trial, but 
it did not appear that he was intoxicated 
while in discharge of his duties as juror, it 


Wend. 595; Werner v. Edmiston, 24 Kan. 147; Bailey 
v. Beck, 21 Kan. 465; Boynton v. Trumbull, 45 N. H. 
408; Turner v. Tuolumne Water Co.,25 Cal. 400; Don- 
ner v. Palmer, 28 Cal. 40; State v. Branstetter, 65 Mo. 
149. See also Kennedy v. Kennedy, 18 N. J. Law, 
450. 

32 Goodwin v. Philips, Loft, 71; Lawrence v. Bos- 
well, Sayer, 100; Dana v. Tucker, 4 Johns. 487; 
Dorr v. Fenno, 12 Pick. 520; Cheney v. Holgate, 
Brayt. 171; Illinois Cent. R. Co. v. Able, 59 Ill. 131: 
Dunn vy. Hall, 8 Blackf. 32; White v. White, 5 
Rawle, 61; Fowler v. Colton, 1 Pinney (Wis.) 331; 
Willey y. Belfast, 61 Me. 570; Wilson v. Berryman, 5 
Cal. 44; Conklin v. Hill, 2 How. Pr. 6. 

33 Heffron v. Gallupe, 55 Me. 563; McIntire v. Hus- 
sey, 57 Me. 493; Bowler v. Washington, 62 Me. 302; 
Winslow v. Morrill, 68 Me. 362; Wright v. Carpenter, 
50 Cal. 556. 

34 Luttrell v. Maysville, ete. R. Co., 18 B. Mon. 
(Ky. 295. 

35 Newkirk v. State, 27 Ind. 1. 

36 People v. Yeiger, 6 Parke, 355; Whiting v. Whit- 
man, 5 Mass. 405; State v. Hartman, 46 Wis. 248; 
Van Meter v. Kitzmiller,5 W.Va. 380; 2 Hale P. C. 
307. 

37 Wilson v. Abrahams, 1 Hill, 207; Pittsburg, etc. 
R. Co. v. Porter, 32 Ohio St. 328; Kee v. State, 28 
Ark. 155; Palmore v. State, 29 Ark. 249; Salter v. 
Glenn, 42 Ga. 64, 81; State v. Upton, 20 Mo. 399; State 
v. West, 69 Mo. 401; Russell v. State, 53 Miss. 367; 
Davis v. People, 19 Ill. 74; Jones vy. State, 13 Texas, 
168; Commonwealth v. Thompson, 8 Grattan, 637; 
Stone v. State,4 Humph. 27; Rowe y. Smith, 11 
Humph. 491; State v. Caulfield, 23 La. Ann. 146; 
State v. Jones, 7 Ney. 408; Van Buskirk v. Daugherty, 
44 Iowa, 42. 

38 Leighton v. Sargent, 31 N. H. 119; State v. Bul- 
lard, 16 N. H. 139; State vy. Prescott, 7 N. H. 297; 
Commonwealth vy. Roby, 12 Pick. 49. 
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was held that a new trial might properly be 
granted... But the drinking of liquors by a 
sick juryman is nof misconduct entitling to a 
new trial.4° Conversation in reference to the 
case has often been held such misconduct as 
entitles to a new trial.44_ And if the jury is 
approached during the pendency of the cause, 
and information volunteered upon matters in 
issue, by a friend of the successful party, al- 
though not with knowledge or request of such 
party, the verdict will be set aside.4? Any 
entertainment of a juror at the expense of the 
successful party, or at that of his attorneys, 
is such misconduct upon their part as will be 
sufficient to set aside the verdict. But ina 
recent case in Georgia it was held that, where 
a juror went to and from the court each day 
of the trial with the prevailing party in a 
buggy, the two being neighbors residing in 
the country, and it appearing that the two 
had no conversation in reference to the case, 
the verdict would not be set aside for miscon- 
duct.** And in a late case in Ohio it was 
held to be no ground for a new trial, that a 
juror had been ‘‘treated,’’ it appearing to 
have been done with no intention to bias the 
mind of the juror, and to actually have had 
no improper influence upor his mind. A 
new trial has been refused where a juror pend- 
ing the trial made statements to persons not 


interested in the case, respecting the effect of 
the evidence ;*6 also where unauthorized com- 


39 Fairehild v. Snyder, 48 Iowa, 23. 

40 O’ Neil v. Keokuk, ete. R. Co., 45 Iowa, 546. 

41 Metcalf v. Dean, Cro. Eliz. 189; Thompson v. 
Maillet, 2 Bay, 94; Knight v. Freeport, 13 Mass. 218; 
Blaine v. Chambers, 18. & R. 169; Ritchie v. Hal- 
brooke, 7 S. & R. 458; Thomas|v. Chapman, 45 Barb. 
98; Bennet v. Smith,I P. & B. 27; Tomlinson v. 
Deby, 41 Conn. 268; Hamilton v. Pease, 33 Conn. 115; 
Pettibone v. Phelps, 13 Conn. 445; People v. Boggs, 
20 Cal. 432; Jackson v. Jackson, 32 Ga. 325; State v. 
Hascall, 6 N. H. 382; Nelson v. State, 21 Miss. 500; 
Smith v. Lovejoy, 62 Ga. 372; Blalock v. Phillips, 38 
Ga, 216. 

42 Bradbury v. Corry, 62 Me. 263; McVaniels v. Mc- 
Daniels, 40 Vt. 363. See, also, Hamilton v. Pease, 38 
Conn. 115. 

43 Walker v. Hunter,7 Ga. 364; Springer v. State, 
84 Ga. 379; Cottle v. Cottle, 6 Greenl. (Me.) 493; Mc- 
Intire v. Hussey, 57 Me. 493; Harrison v. Rowan, 4 
Wash. C. C. 32; Perry v. Bailey, 12 Kan. 539; Mynatt 
v. Hubbs, 53 Tenn. 320; Demund v. Gowen,5 N.J. 
687; Sacramento, etc. R. Co. v. Showers, 6 Nev. 291; 
Co. Litt. 227; Duke of Richmond v. Wise, 1 Vent. 124; 
McNeill v. Moore, 1 Pug. 234; Spence vy. Trenholm, 
1 Han. 78; Walker v. Walker, 11 Ga. 204. By statute 
in Vermont, Carlisle v. Sheldon, 38 Vt. 440. 

#4 Ford v. Holmes, 61 Ga. 419. 

# Pittsburgh, etc. R. Co. v. Porter, 32 Ohio St. 328. 

4 Stoekwell v. C. C. & D. R. Co., 48 Lowa, 470; Jack- 





munications have been made toa juror, which 
could not have influenced his mind in favor of 
the successful party.*7 A new trial was re- 
fused in a recent case in Missouri where it 
appeared that the jury deliberated in a room 
where there was a set of the State reports. 
It was granted in a recent case in Kansas, 
where the prisoner was on trial for a felony, 
and the bailiff, by request of a juror, and 
without the authority of the court, passed 
into the jury room an atlas of the county 
where the crime was alleged to have been 
committed, the atlas being examined by the 
jurors.*® In a late Iowa case a new trial was 
granted, where a jurorhad conversed with an 
attorney as to the law of the case. Andin 
Tennessee, where the defendant was seen in 
close conversation with a juror while the 
cause was under consideration.* Also where 
the defendant and a part of the jury were 
seen going to a saloon.®? And in Rhode 
Island, where the jury procured through an 
officer, while deliberating, a copy of the Re- 
vised Statutes of the State which they con- 
sulted.5> A new trial has been granted be- 
cause some of the jurors drank ale and 
smoked in the same room with the counsel of 
one of the parties.** It is misconduct in the 
court, fora judge to have communications 
with jurors after the case has been submitted, 
except in open court and in presence of coun- 
sel. And new trials have been awarded for 
such misconduct in many cases. 
Henry Wave RoGers. 
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THE FUSION OF LAW AND EQUITY 
AND TRIAL BY JURY. 





Notwithstanding all that has been written 
and said about fusion, for practical purposes 
the dual system of common law and chan- 
cery to a very great extent continues to exist 
untouched. It is no doubt true that the 
doctrines of equity are now applicable in the 
Queen’s Bench Division, and so far there is 
no conflict in the theory of the law as admin- 
istered by the courts; but to any person who 
looked at the administration of justice from a 
materialistic point of view, it would appear 
as if things were, in most tangible respects, 
much the same as ever. It is no doubt true 
that the working of the courts at Westminster 
has been considerably altered. There is only 
one chief, and the whole is called the Queen’s 
Bench Division. There is more flexibilty of 
arrangement, and instead of three papers for 
each class of business, one in each court, 
there is only one. But notwithstanding all 
this change (much of which is change of name 
rather than of substance), the broad features 
‘of things remain very largely unaltered. 
There is still a distinct line of demarcation 
between chancery and common-law judges 
and chancery and common-law barristers; a 
certain class of cases for the most part go to 
Lincoln’s-inn, and a certain class of cases to 
Wes:minster. 

We doubt very much whether it is not bet- 
ter that it should always be so to a great ex- 
tent. With regard to certain kinds of judicial 
work, particularly those of an administrative 
nature, it seems to us that the principle of 
division of labor is applicable, and that loss 
of time and uncertainty of practice are very 
poorly compensated for by any theoretical 
considerations. As fat as we can see, there 
can not be any objection, even in theory, to 
appropriating special classes of business, such 
as winding-up of companies, the administra- 
tion of trusts, matters relating to elections, 
Crown business, and so forth, to particular 
divisions of the one court. It may be very 
well for newspaper articles to imagine a sys- 
tem by which the same judge is to do every- 
thing indiscriminately ; but it seems to us as 
foolish a conception as to suppose that it 
would really be better if every man was a 
Jack-of-all-trades. There is no doubt that 
Jacks-of-all-trades have their merits and ad- 





vantages under certain circumstances and in 
certain stages of development, and too great 
division of labor tends to narrowness ; but the 
facility and accuracy that are derived from 
special experience are of very great value. 
The body of English law and practice are 
really already, and are daily becoming in a 
greater degree, too large for one and the 
same judge to have the whole at his fingers’ 
ends. Ina court of appeal we %elieve there 
is a considerable advantage in dealing with 
all subjects, as it tends to preserve a certain 
breadth of view and harmony between the 
different branches of the law; but in a court 
of first instance it is otherwise. To our mind 
the present system of sending Vice-Chancel- 
lors (for that is what chancery judges really 
are) to try murders, and common-law judges 
to do administrative work with the details of 
which they are entirely unfamiliar, and in re- 


r spect of which they probably know less than 


the youngest counsel in court, is deplorably 
reckless. 

When both divisions of the court are 
housed in one building, the time will come 
when the question how far, and to what ex- 
tent, fusion is expedient and possible, will 
develop itself more rapidly, and will be more 
easily and naturally solved ‘‘ambulando.’’ 
We can not help thinking that one of the 
questions which, as this comes about, must 
come to the front and press for a solution, is 
how far the system of trial by jury is to be 
retained for the purpose of civil actions. It 
certainly appears to us that this is a crucial 
question in relation to fusion; and when the 
whole administration of justice takes place 
in one building ; it will beseen to beso. Per- 
haps the greatest substantial distinction of a 
tangible kind between the two systems which 
still so largely continue unfused is, that in 
one division the vast majority of trials are 
with juries, and in the other without. There 
are certain cases for determining the facts of 
which a jury may be a very proper tribunal. 
Breaches of promise, malicious prosecution, 
libels, etc., are vases of this sort. Again, 
there are certain administrative matters for 
which juries are entirely unfitted, and in 
which the same tribunal must necessarily de- 
termine the law and the facts. But there are 
cases of a substantially similar nature which, 
under the present system, are sometimes tried 
by a jury and sometimes not, for the most 
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part merely according as the plaintiff may 
have preferred to issue his writ in the Chan- 
cery or the Common Law Division, us, for 
instance, cases of obstruction of easements, 
trespass to land, and other cases in which, in 
addition to damages, relief by way of injunc- 
tion is required. If it is right that all the 
issues of fact in cases such as these should 
be tried by a judge without a jury, because a 
claim for an injunction is appended to the 
rest of the claim, the question must occur to 
every reasonable mind, why should not many 
other civil actions be tried before a judge alone? 

It is customary among common law judges 
to lay great stress on the advantages of a 
special jury in mercantile cases, on the as- 
sumption that mercantile men will be found 
among them. In the present state of the 
law as to juries it seems doubtful whether 
this advantage is now to be relied upon, and 
it is worthy of’ consideration whether by 
means of assessors the same advantage could 
not be secured. The absurdity of acting st 
the same time on the two incompatible views, 
one of which lays such stress on the popular 
nature of the lay tribunal, while the other 
holds that a trained professional intellect is 
the better tribunal, will, we feel sure, force 
itself much more on the public when the two 
systems are at work in the same building. If 
the conclusion may be arrived at that the sup- 
posed advantages in favor of the jury system 
are fanciful and unsubstantial, then it is ob- 
vious that there are a great many points in 
favor of the trial by a judge without a jury. 
Assuming even that, as tribunals for the pur- 
pose of arriving at the truth, their substantial 
advantages are equal, it is at once obvious 
that, in point of practical convenience, the 
judge without the jury has many advantages 
of detail. In the event of any defect or 
failure of evidence, or temporary accident, 
which might affect the justice of the case, he 
can adjourn the case and take it up from 
where it was left off at any convenient time. 
He can very much shorten matters by point- 
ing out on what points he wishes to hear 
counsel, and on what he is satisfied; he can 
ask questions of the witness which jurymen 
can not do to the same extent; in too many 
ways for enumeration he constitutes a more 
flexible and convenient tribunal than a jury, 
and is, on the whole, more likely to be free 
from prejudice. 





With regard to the question of the balance 
of substantial merit between the two tribu- 
nals,considered as engines for ascertaining the 
truth, we do not, at present, feel disposed to 
pronounce an opinion. It is, to our mind, a 
grave question. The old common law system 
of pleading and trial was based on the idea of 
the separability of the questions of law and 
fact; that certain facts being ascertained as 
premises by the findings of the jury, the 
law deduced therefrom a distinct uniform re- 
sult by way of legal consequence or conclu- 
sion. The idea is incapable of being carricd 
out; law and fact can not be thus separated ; 
and, so, many issues that on the pleadings 
seemed to be issues of fact really involved is- 
sues of law, snch as non assumpsit, and 
judges necessarily constituted themselves 
judges of many facts. Again, it is obvious 
that a system of law based upon this distinc- 
tion would probably have the merit of clear- 
ness and definiteness, while it necessarily, as 
a correlative of such clearness and definite- 
ness, would have the demerit of rigidity. 
Flexibility of legal doctrine, adapting itself 
to nice gradations of circumstances and of 
human conduct, it is obvious a system of this 
sort can not have. It seems to us one of the 
most puzzling things to balance these advan- 
tages. Certain judges of great power are 
notorious for their hostility to the equity sys- 
tem. It does, undoubtedly, seem to us that 
in trial by jury there is involved a very great 
safeguard for clearness and definiteness of 
legal doctrines. A good common law judge, 
both by his training as a pleader and for the , 
purpose of summing up tothe jury, was 
constantly obliged to be throwing the law into 
definite formule or propositions. This is not 
so much the case when the law and the facts 
can be blended together, and reliance is rather 
placed on precedent than principle. We be- 
lieve equity practitioners have of late come 
toa better frame of mind; but we remember 
some years ago reading disquisitions on the 
nature of equity in which it was compared to 
the aroma of choice wines—a thing to be appre- 
hended by a sort of subtle instinct, but not to be 
confined within the four walls of a proposi- 
tion. The drawback on the one side is un- 
certainty and vagueness; on the other, a 
rigidity which sacrifices everything for clear- 
ness and certainty, and will not adapt itself 
sufficiently to the more subtle exigencies of 
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a complicated and constantly-changing civili- 
zation. 

We can not help thinking that trial by ju- 
ry, and the essential characteristics of the 
common-law way of looking at things, are 
more essentially connected than perhaps at 
first sight might appear. The question how 
far the advantages of either system prepon- 
derate, and to what extent they may concur- 
rently exist, or which should chiefly obtain, 
are questions time must solve; but we can 
not help thinking that when the new law 
courts are open, the solution of these ques- 
tions will receive a considerable impetus.— 
Solicitors’ Journal. 
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COMMON CARRIER — EXPRESS COMP4A- 
NIES AND RAILROADS. 





SOUTHERN EXFRESS CO. v. MEMPHIS, ETC. 
R. CO. 
United States Circuit Court, Eastern District of Ark- 
ansas, July, 1881. 





1. A railroad company, being a common carrier, is 

. bound to receive and carry the goods of all persons 

alike, without injurious discrimination as to terms and 
rates. 

2. It must receive and carry for express companies 
the articles, known as express matter, without dis- 
crimination in favor of itself or any other express 
company. 

8. If the railroad company engages in the business 
of express carriage itself, it must do so on terms of 
perfect equality with all other express carriers. 


, The complainant, an express company, has been 
for many years engaged in carrying on an ex- 
press business over the respondent’s railroad. No 
written contract was ever entered into between 
the parties; but the business was carried on with- 
out objection, and upon terms mutually satisfac- 
tory, until some time in the year 1880, when the 
railroad company asserted its own right to trans- 
act all the express business upon its line, and at- 
tempted to eject the complainant therefrom. 
Upon the application of complainant, and upon 
the allegations contained in his original bill, a 
temporary injunction was, on the 2lst of June, 
1880, granted by the district judge, restraining the 
respondent from interfering with the complain- 
ant, etc., and from preventing the complainant 
from carrying on the express business over said 
road, and from enjoying the same facilities in the 
conduct of such business permitted to any other 
express company, or exercised by the respondent 
itseif,on payment by complainant of reasonable 
compensation therefor. 

On the 12th of May, 1881, the complainant filed 





a supplemental bill, by which it is alleged that 
respondent has engaged in the express business 
over the said line of railroad, and established ex- 
press offices, agents, wagons, horses, etc.; that 
the complainant has also continued in such busi- 
ness. It is further averred, that since the grant- 
ing of the injunction herein, the respondent has 
‘“‘continuously resorted to unlawful, unjust, arbi- 
trary and unreasonable expedients to circumvent 
the force and effect of the orders and decrees of 
this court on his original bill, as aforesaid, and by 
imposition upon the plaintiff of unlawful, unrea- 
sonable, unjust and discriminating terms, condi- 
tions and restrictions not imposed upon itself 
engaged in the express business, to destroy the 
plaintiff’s business and competition on the de- 
fendant road, and to accomplish indirectly that 
exclusion forbidden by the orders of this court in 
this cause.’ 

The supplemental bill sets forth in detail the 
terms and restrictions imposed upon the com- 
plainant, the principal of which is, that the com- 
plainant is charged unjust and extortionate rates 
for the transportation of express matter. The 
prayer of the supplemental bill is that the in- 
junction granted under the original bill, may be 
modified so as to restrain the respondent from 
charging complainant upon its bags, safes, pack- 
ing trunks, chests and boxes, a higher rate than 
upon other freights of like weight and bulk, and 
from eharging complainant upon other freights, a 
higher rate than it charges for similar express 
matter received from or delivered to the custody 
of the Iron Mountain, etc. R. Co. Express, o1 the 
Pacific Express Company. Also from discrim- 
inating against the complainant in favor of itself 
or any other express Company or persow in the 
matter of rates, etc. 

Upon the presentation of the supplemental bill, 
the respondent moved to dissolve the injunction 
allowed upon the original bill; and the complain- 
ant moved for a modification of the injunction as 
prayed in the supplemental bill, and both motions 
were, by consent, set down for hearing before the 
circuit judge at St. Louis, on Saturday, the 4th 
day of June, 1881, and were then fully argued by 
counsel before him. 

F. E. Whitefield and Glover & Shepley, for com- 
plainant; B. &. Brown & J. O. Broadhead, for re- 
spondent. 

McCraky, Circuit Judge, delivered the opinion 
of the court: 

1. I will consider first the motion to dissolve 
the injunction. This is urged upon two grounds, 
to-wit: 1. That the railroad company is by its 
charter possessed of the exclusive privilege of 
conducting the express business over and upon its 
own road; and 2. That even if this were not so, 
the express company has no right to carry on its 
business upon said road without the consent of 
the railroad company. Does the charter of the 
respondent railroad company confer upon it the 
exclusive right to carry on the express business 
upon its own road? The answer to this question 
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depends upon the construction of the 6th section 
of said charter which provides as follows: 

‘“The said company shall have the exclusive 
right of transportation or conveyance of persons, 
goods, merchandise or produce over said railroad 
by them to be constructed.”* 

This language must be construed in the light of 
the history of the construction of railroads in this 
country. When first introduced they were re- 
garded only as improved highways subject to be 
used by the general public. It was thought that 
any person ought to have the right to place his 
vehicle upon the track of a railroad, and to trans- 
port his own freight upon it upon paying toll for 
the use of the track, and it was considered neces- 
sary, in order to limit the use of the read, and to 
give a particular person or company the exclusive 
right to operate it, that such exclusive right 
should be expressly reserved by law. It was for 
this purpose that clauses substantially like the 
one above quoted were inserted in very many of 
the earlier, and not a few of the later, railroad 
charters. Experience very soon demonstrated 
that it was not practicable to apply to the system 
of railways all the principles that obtained in de- 
fining and regulating the rights of the public 
with respect tothe common highway. Certain 
innovations were necessary; certain exclusive 
privileges were inevitable in order to secure 
safety and celerity in the transportation of per- 
sons and property by the use of cars and steam 
engines. One of the first of these to be generally 
recognized was the necessity that the operation 
of every railroad should be under the control of a 
single head. It was seen that the safety, not only 
of property, but of life as well, depended upon 
vesting in the owner of the track, or the company 
operating the road. the exclusive right to say 
what vehicles should be placed upon the track, or 
in other words, the exclusive right of transperta- 
tion and conveyance of persons and property over 
their tracks. An examination of the railroad 
charters adopted by the various legislatures of 
the Union, will show that this provision has been 
inserted in nearly all of them in one form or 
another. It was never intended to apply to or 
determine such a question as that now under con- 
sideration. It gives the railroad company the ex- 
clusive right to place cars on the track and oper- 
ate them for the transportation of persons, goods, 
wares and merchandise. It gives no other or 
greater exclusive right. It follows that the ques- 
tion whether the railroad company has the ex- 
clusive right to carry on the express business 
upon its line, and the right to eject the complain- 
ant, must be determined independently of this 
provision. ‘This brings us to the question whether 
the express company may, as a matter of right, 
carry on its business upon the respondent’s road? 
Substantially this question has recently been con- 
sidered by several of the courts of the United 
States, and it has been uniformly held that it is 
the duty of the courts to maintain such right, by 
granting a preliminary injunction at least, until 





there can be a final hearing upon the merits. 
Such has been the ruling of Mr. Justice Har- 
lan on the circuit; of Judge Baxter of the 
sixth circuit; and of District Judges Key, 
Gresham, Treat, Hallett and Caldwell. I 
am of the opinion that these decisions are 
sound in principle, as well as of great weight as 
authority. They will be followed unless the Su- 
preme Court shall otherwise decide. The guid- 
ing prineiples running through them all, and 
which should govern in determining the respec- 
tive rights of the parties are these: 

1. A railroad company ts a quasi public corpora- 
tion, and bound by the law regulating the powers 
and duties of common carriers of persons and 
property. 

2. It is the duty of such a company, as a public 
servant, to receive and carry goods for all per- 
sons alike, without injurious discrimination as to 
rates or terms. 

3. The business of expressage has grown into a 
public necessity. It isthe means whereby articles 
of great value may be carried over long distances 
with certainty, safety and celerity. being placed 
in the hands of a special messenger, who is to 
have the charge and care of them en rovte. The 
railroad companies must, in common with the 
public, recognize the necessity for this mode of 
transportation, and must carry express packages 
and the messenger in charge of them for all 
express companies that apply, on the same terms, 
unless excused by the fact that so many apply 
that it is impossible to accommodate all— a state 
of things not likely to occur. If it be said that 
this is giving to the express companies privileges 
not afforded to other shippers, the answer is that 
the nature of the express business makes special 
facilities ‘for its transaction necessary, and the 
case is, therefore, properly exceptional. 

4. It is not necessary now to determine whether 
the respondent railroad company may, under its 
charter, engage in the express business, and 
undertake to carry and deliver express packages 
beyond its line. Itis enough for the present to 
say that if it possesses the right to engage in this 
business at all, it must do so upon terms of per- 
fect equality with all other express companies, 
and the court will see that it does not take to 
itself any privileges in this regard that it does 
not extend to the complainant. 

The motion to dissolve the injunctien is over- 
ruled. 

2. What has been said virtually disposes of the 
questions raised by the supplemental bill. The 
railroad company is bound to carry for the ex- 
press company for a reasonable compensation, 
and must not discriminate against it. A court of 
chancery has power to decree a compliance with 
this wholesome regulation. This court can not 
fora moment sanction the proposition that the 
railroad company may, by extortion or unjust dis- 
crimination, exclude the express company from 
the right to conduct its business upon their rail- 
oad. Lam not prepared now to fix the maximum 
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rates to be charged for the transportation of ex- 
press matter, but I have no doubt of the power of 
the court, after investigation, todo so. An order 
for this purpose should not, as a rule, be made 
until after a reference to a master and a report by 
him after a hearing. For the present, the injunc- 
tion hereinbefore allowed will be modified so as 
to enjoin and restrain the respondent from charg- 
ing the complainant for the transportation of ex- 
press matter, including closed packages, more 
than a fair and reasonable rate,—such charges in 
no case to exceed the rate charged upon similar 
express matter to itself, or to any other express 
company, or for similar express matter received 
from or delivered to the Iron Mountain, etc. R. 
Company Express, or the Pacific Express Com- 
pany. 
Ordered accordingly. 





EX POST FACTO LAW — RESTORATION OF 
THE STATE’S RIGHT TO PROSECUTE 
AFTER IT IS BARRED BY THE STATUTE 
OF LIMITATIONS. 





MOORE v. STATE.* ’ 





‘New Jersey Court of Errors and Appeals. 


A statute reviving the State’s right to prosecute for 
an offense committed previously, after prosecution 
has been barred by the statute of limitations, is un- 
constitutional and void. 


A. V. Schenck, for plaintiff in error; C. T. Cow- 
enhoven, for the State. 

Dixon, J., delivered the opinion of the court: 

An act passed March 18th, 1796 (Pat. Laws, p. 
208.) entitled “‘An act for the punishment of 
crimes,” provided in § 72, that no person should 
be prosecuted, tried or punished for any offense 
not punishable with death, unless the indictment 
for the same should be found within two years 
from the time of committing the offense. This 
law continued in force without change until 
March 14, 1879, when a proviso was added to the 
effect that, for a certain class of offenses, a person 
may be prosecuted, tried and punished, ‘‘where 
the indictment has been or may be found within 
five years from the time of committing the of- 
fense.”’ P. L. 1879, p. 183. 

In September, 1879, the plaintiff in error was 
indicted in the Middlesex Oyer for an offense of 
the class last mentioned, and upon his trial it ap- 
peared that his misdemeanor was committed more 
than two years before March 14, 1879. He there- 
fore insisted upon an acquittal under the statute 
of 1796, but the defense was overruled, and he 
was convicted. The conviction, having been af- 
firmed by the Supreme Court, is now before this 
court, and the question presented by the record is 
whether the defense set up at the trial is valid in 
law. j 

*See State v. Moore, 11 Cent. L. J. 507, 





* If the act of 1879 reached offenses which, at 
the time of its pass»ge, had become dispunishable 
by force of the law of 1796, then the judgment 
below is legal, otherwise not. Upon the trial and 
in argument here, the question was treated as de- 
pending solely on the power of the legislature. 
It was conceded that the language and purpose of 
the amendment of 1879 embraced the plaintiff's 
case, but it was denied that at so late a datea 
valid law could be passed to punish his crime. 
We will dispose of the case upon the question 
thus presented. 

The plaintiff’s tirst position is that, by the lapse 
of two years, he acquired a vested right not to be 
prosecuted or punished for his offense, which the 
legislature could not take away. In considering 
this position, an analogy which is obviously sug- 
gested is that of statutes for the limitation of civil 
actions. It is weil settled that such laws usually 
relate to the remedy, and not directly to the right. 
They are not to be considered as elements enter- 
ing into contracts; for, it is said, parties do not 
look forward to a breach of their bargains, but to 
the performance. Ogden v. Saunders, 12 Wheat. 
(U. 8.) 213; Don v. Lippmann, 5 Cl. & Fin. 1. 
Hence, in the United States, it is held that a law 
passed subsequently to a contract, and ehanging 
the period of limitation, is not necessarily a law 
impairing the obligation of the contract (3 Pars. 
on Cont. 557); and, ordinarily, courts disregard 
the limitation fixed in the place of the contract or 
tort, and enforce only that of the lex fori, Gu- 
lick v. Loder, 1 Gr. (N. J.) 68; Townsend v. 
Jemison, 9 How. (U. 8.) 407. Butsince itis a 
general and indisputable rule, that where there is 
a legal right, there is also a legal remedy by 
suit or action at law (3 Black. Com. 23), it follows 
that where the remedy by action is barred, the 
right also is legally extinguished, so far forth as 
that remedy was necessary for its enforcement. 
Usually, the bar of a statute limiting transitory 
actions is said not to extinguish the right, because 
such actions may be brought anywhere, while the 
statute can have no effect beyond the territory of 
the sovereign that enacted it; therefore, the right 
remains to support such actions wherever the le« 
fori will permit it to be brought. But even under 
these statutes, if the subjeet-matter of an action 
and the opposing claimants of the right have 
continued within the same jurisdiction until the 
statutory term has expired, the title is trans- 
ferred to him in whose favor the bar exists, and 
that title will be recognized and upheld in the 
tribunals of other States as well. Newby’s Adm. 
v. Blakey, 3 H. & M. 57; Brent v. Chapman, 5 
Cranch (U, 8.) 358; Shelby v. Gay, 11 Wheat. 
(U. 8.) 361; Thompson v. Caldwell, 3 Lit. (Ky.) 
137; Story’s Confl. of Laws, § 582 b; Huber v, 
Steiner, 2 Bing. (N. C.) 202; Don v. Lippmann, 
5 Cl. & Fin. 1. In regard to local actions, the bar 
of the local statute extinguishes the right, so far 
as the suit prohibited is the legal means of vindi- 
cating the right. Thus, in England, certain pos- 
sessory actions existed for enforcing the right to 
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possession of lands. When those actions had be- 
come barred, the right of possession was trans- 
ferred to him that before had possession only, and 
the former owner had the mere right of property. 
3 Black. Com. 194; Taylor v. Horde, 1 Burr. 60, 
119.° But where, as by a Jamaica statute, it was 
provided that after seven years’ possession of land 
under a deed, the act might be pleaded in bar in 
any suit, claim or demand brought against the 
possessor by any person whatsoever, then it was 
decided that the possession was converted into a 
positive, absolute title against all the world. 
Beckford v. Wade, 17 Ves. 88. And it has beer. 
repeatedly adjudged that ajstatute which bars all 
remedy gives a perfect title, with all its incidents. 
Knox v. Cleveland, 13 Wis. 249; Moore v. Luce, 
29 Pa. St. 262; Leffingwell v. Warren,2 Black 
(U. 8.) 599; 2 Wash. on Real Prop.,574; Cooley’s 
Const. Lim 365. In Moore v. Luce, Chief Justice 
Lewis said: **Laws never deliberately take away 
all remedy ‘vithout an intention to destroy the 
right. When all remedies are taken away after a 
specified period of neglect in asserting rights, and 
when this is done for promoting the best interests 
of society, the right itself is destroyed.”’ Said 
Judge Swayne, in Von Hoffman v. City of Quincy, 
4 Wall. (U. S.) 535, 552: **Without the remedy, 
the contract may, in the sense of the law, be said 
not to exist.’””. And Washington, J., in Green v. 
Biddle, 8 Wheat. (U.S.) 1, 76: “If there be no 
remedy, the law necessarily presumes a want of 
right.” 

Now, in all these classes of cases,the courts have 
decided that the rights acquired by reason of these 
statutes of limitation, whether they were rights of 
property,or simply rights to defeat suits,and wheth- 
er the suits arose ex contractu or ex delicto, could 
notbe taken away by the repeal or modification of 
the law. In Wright v. Oakley, 5 Mete. (Mass.) 
400, 410, Chief Justice Shaw intimated that it 


might not be proper in technical strictness to say - 


that a man hada vested right to plead the statute 
of limitations, so that it could not be taken away 
by an express act of the legislature; but he de- 
clined to give such an effect to the statute then 
before him, or definitely to concede that any 
enactment could so operate. In Ball v. Wyeth, 
99 Mass. 338, the court still expresses *‘grave 
doubt”’ of the authority of the legislature to give 
an action after the bar of the statute is complete. 
But other tribunals have gone further than the 
expression of doubts, and have distinctly denied 
the existence of such authority. In the following 
cases it was directly adjudged that the legislature 
had not the power: Naught v. O'Neal, 1 Ll). 36; 
Spreeker v. Wakely, 11 Wis. 432; Parish v. Eager, 
15 Wis. 532; Bagg’s Appeal, 43 Pa. St. 512; Me- 
Kinney v. Springer, 8 Blackf. (Ind.) 506; Stipp v. 
Brown, 2 Ind. 647; Davis v. Minor, 1 How. 
(Miss.) 183; Wordman v. Fulton, 47 Miss. 682; 
Martin v. Martin, 35 Ala. 560; Girdner vy. 
Stephens, 1 Heisk. (Tenn.) 280; Atkinson v. Dun- 
lap, 50 Me. 111; Ryder v. Wilson’s Exec. 12 Vr. 
(N. J.) & This conclusion has usually been 





grounded upon the general principle that it is not 
within the appropriate sphere of legislative action 
to pass laws taking away vested rights without 
the fault or neglect of their owner; and, perhaps. 
in some States, there was not. at least until re- 
cently, any express constitutional prohibition 
against the exercise of such a power. Neverthe- 
less, that it was forbidden by fundamental prin- 
ciple, is established (to adopt the language of 
Chief Justice Kent, in Dash v. Van Kleeck,. 7 
Johns. (N. Y.) 508), by a “train of authority 
declaratory of the common sense and reason of 
the most civilized States, ancient and modern. 
sufficient to put it at rest. and to cause not only 
the judicial, but even the legislative authority. to 
bow with reverence to such a sanction.”’ But, 
besides, there is, in the bill of rights forming 
part of the Constitution of this State. a declara- 
tion which, I think, plainly implies such an in- 
hibition, viz., **that all men have a natural and 
unalienable right of enjoying and defending life 
and liberty, and of acquiring, possessing and pro- 
tecting property ;*" for it seems idle to assert, in 
an instrument designed to indicate and limit the 
powers of government, that a right is natural and 
unalienable, if it can be destroyed or taken away 
by the mere will of the legislature. Moreover, there 
is now, I apprehend. incorporated in the Consti- 
tution of the United States a restriction upon the 
States, which effectually prevents the wielding of 
such authority. Article 14. sec. 1, of the recent 
amendments, declares that **no State shall deprive 
any person of life, liberty or property without due 
process of law.’* It may be impossible, it cer- 
tainly would be presumptuous, to attempt to 
frame a definition of ‘due process of law,’’ which 
shall embrace all, and only all. the cases which a 
just mind will perceive to be included in it; but 
if an enactment of the legislature. which pur- 
ports simply to strip a man of his right to protect 
his property, be such process, then the provision 
is not of sufficient value to warrant its insertion 
in the organic law. That such a statute is not 
‘*the law of the land,’ or *-due process of law,” 
is clearly averred and maintained in Davidson v. 
New Orleans, 96 U. S. 97, and in Maxwell v. 
Goltschius, 11 Vr. (N. J.) 383. and cases there 
cited. It thus, then, appears to be settled by 
numerous decisions in civil causes. that when a 
right of action is barred by a statute of limita- 
tions, it can not be revived by act of the legisla- 
ture; and that when sucha right is so barred in 
favor of one having possession of property (if 
there be no conflicting jurisdictions), the posses- 
sor becomes the owner of the property, with all 
the incidents of ownership, and his title can not 
be impaired by subsequent legislation. Whether 
these decisions rest upon express constitutional 
declarations, or upon still deeper principles, un- 
derlying all popular government, is not so im- 
portant to the present inquiry, as is the fact that 
the stability of their foundatien is assured. 

We come now to examine whether the rights 
and liability consequent upon crimes are anal- 
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ogous to those which attend civil injuries, what 
effect our statute of limitations purports to have 
upon such consequences, and whether there are 
as strong reasons as in civil matters for consider- 
ing that effect permanent. Before committing 
any offense, the citizen had a natural and abso- 
lute right to life and liberty. By his offense, the 
State acquired the right to deprive him of life or 
of liberty to the extent prescribed by the violated 
law. The citizen remained in possession of life 
and liberty; but his possession was liable to be 
disturbed by means of a prosecution to be insti- 
tuted by the State according to law. His offense, 
however, was local, and subjected his possessions 
to impairment only within the jurisdiction whose 
laws he had broken. In these respects, the relation 
between the offender and the State corresponds to 
that between one having possession of land with- 
out the right of possession, and one entitled to in- 
vade that possession by action at law. In both 
cases there is a right of suit which must be pur- 
sued, if at all, within and under the laws of a sin- 
gle jurisdiction; and in both cases the wrong-doer 
holds a possession which only such legal prose- 
cution can take away. In view of this position of 
things, the statute of limitations declares that no 
person shall be prosecuted, tried or punished for 
an offense, unless the indictment be found within 
two years after the crime. This, in effect, enacts 
that when the speciiied period shall have arrived, 
the right of the State to prosecute shall be gone, 
and the liability of the offender to be punished, 
to be deprived of his liberty, shall cease. Its 
terms not only strike down the right of action 
which the State has acquired by the offense, but 
also remove the flaw which the crime had created 
in the offender’s title to liberty. In this respect, 
its language goes deeper than statutes barring 
civil remedies usually do... They. expressly take 
away Only the remedy by suit, and that, inferen- 
tially, is held to abate the right which such rem- 
edy would enforce, and perfect the title which 
such remedy would invade; but this statute is 
aimed directly at the very right which the State 
has against the offender, the right to punish—at 
the only liability which the offender has incurred, 
and declares that this right and this liability are 
atanend. Corresponding provisions in a statute 
concerning lands would undoubtedly be held to 
extinguish every vestige of right in him who had 
not asserted his claim, and to perfect the title of 
the possessor. Giving them the same force re- 
garding crimes, they annihilate the State’s power 
to punish, and restore the offender’s rights to their 
original status. The next question is, whether 
this condition is as permanent and unassailable 
by subsequent legislation, as it would be, if it 
pertained to civil rights and remedies. If the 
legislature, by declaring that because of the lapse 
of time it will withhold all remedies, transfers the 
property of one citizen to another, so absolutely 
that no after-enactment can restore it, does the 
legislature, by declaring that for the same cause 
its own right to proceed against the life and lib- 





erty of the citizen has ceased, obliterate its own 
claim so absolutely that no after-enactment can 
restore it? It should seem that he who gives a 
negative answer to this inquiry ought to furnish 
cogent reasons for his position. To the common 
sense it would appear that the power of the State 
to waive a forfeiture to itselt was at least as com- 
plete as its authority to deny remedies te its citi- 
zens, and that life and liberty were entitled to a 
shield as impenetrable as that of property. 

But let us see whether the bases upon which the 
inviolability of property is said to rest, underlie 
also life and liberty. Itis asserted that it is not 
within the appropriate sphere of legislation to 
take away vested rights of property without the 
fault or neglect of their owner—that government 
exists to guard such rights, not to destroy them. 
So far as this is true, it is axiomatic; no advocate 
of free institutions will deny it, none can prove it. 
I avow the same principle as to life and liberty. 
But it may be alleged that, in the casein hand, 
these rights are assailed because of the crime of 
their possessor. The answer is, that, notwith- 
standing that crime, they had resumed their nat- 
ural character. And if it be suggested: that after 
the’ so-called resumption, they ‘still remained 
subject to a change of legislative purpose as to the 
State’s duty to punish crime, the query then 
arises, why rights of property, acquired under lim- 
itation laws, do not also remain subject to a 
change of legislative purpose as to the State's du- 
ty to furnish remedies for private wrong. The 
duties are equally obligatory; and we are brought 
back to the assertion that the rights are alike pro- 
tected by fundamental principle,—an assertion to 
be either accepted as an axiom, or rejected. 

Then, as to express restraints upon the legisla- 
ture. We have seen that the bill of rights of New 
Jersey places first, among those which are natura] 
and unalienable, that of enjoying and ‘defending 


-life and liberty, and that the Federal amendment 


enumerates these blessings before property, as 
possessions of which no State shall deprive any 
person without due process of law. Certainly, no 
inference unfavorable to the claim of the plaintiff 
in error can be drawn from these provisions. But 
it is intimated that the prohibition against taking 
private property for public use without just com- 
pensation implies a prohibition against taking 
such property for private use, even with oompen- 
sation; and it is urged that as there is no such 
enactment whence to infer similar protection to 
life and liberty, therefore such protection is want- 
ing. Ican not think it reasonable to draw such 
an inference from such premises. The same line 
of argumentation would lead to the position that, 
if- there were no other express constitutional re- 
straint, life and’ liberty could be taken away arbi- 
trarily by the legislature, for either public or 
private convenience, and without any attempt at 
compensation. Such a conclusion is utterly in- 
admissible, because utterly repugnant to our ideas 
of the purposes of the social compact. On the 
contrary, life and liberty can be taken away by 
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the legislature, never for private convenience, nor 
ever for public convenience, save in those junct- 
ures where the preservation of society is the mo- 
tive for conceding the power. The personal 
right needs not to be proved, but the necessity 
of the public power must be established. 

Then if, on the other hand, we regard the 
sphere in which it is admitted that the State may 
invade the right of personal security, it will be 
evident how many other express restraints our 
Constitution has placed upon this power. The only 
province in which such authority is called into con- 
stant or frequent exercise, is for the detection 
and punishment of crimes. But in this domain, 
the presentment or indictment of a grand jury 
must precede the citizen’s being held to answer, 
except in matters particularly enumerated; he 
must have the privilege of the writ of habeas cor- 
pus, unless in rebellion or invasion the public safe- 
ty requires its suspension; he is entitled to be re- 
leased on reasonable bail, save in capital cases; 
he has the right to a speedy and public trial be- 
fore an impartial jury, to be informed of the nat- 
ure and cause of the accusation against him. to 
be confronted with the State’s witnesses, and to 
have compulsory process for his own, and to have 
the assistance of counsel in his defense; if ac- 
quitted, he can not be again tried for the same 
offense; if convicted, no excessive fine or cruel 
and unusual punishment may be imposed. Cer- 
tainly, no such guards are thrown by the organic 
law around the rights of property, as these with 
which it protects life and liberty against the 
State: and if it can be gathered from that instru- 
ment, that the legislature can not take away from 
the citizen a title or a defense for property which 
he has acquired under the law, a fortiori must be 
thence deduced, that such a power may not be 
wielded against life or liberty. Thus we con- 
clude that every reason which has pressed courts 
to ascribe finality to the limitation of civil rem- 
edies when once it has attached, impels this 
court to predicate the same conclusiveness of the 
dar against criminal prosecutions. See Thomp- 
son v. State, 54 Miss. 740. 

Just here it may be proper to notice two objec- 
tions that are presented against this decision. 
One is mentioned in the opinion of the learned 
chief justice in this case before the Supreme 
Court, to wit, that it seems to run into the absurd 
for a criminal to assert an indefeasible right as 
against the legislature, not to be tried or punished 
for his offense after a specified time; for sucha 
claim (he says) assumes the semblance of an as- 
sertion that the criminal act was done in reliance 
on such an expectation. Such is the respect en- 
tertained for this skilled jurist.and logician by the 
bench and bar of the State, that to dissent from 
his deliberate conclusions creates in the mind an 
uneasy apprehension of mistake; but one can 
not help seeing that, in making the foregoing 
statement he has overlooked the fact that, in 
civil matters, the indefeasibility of the bar is 





not made to at all depend upon the notion 
that the statutory limitation entered into the 
thoughts of the defendant when doing the 
act to be defended. This idea is expressly 
repudiated in the cases; for,if of any force, it 
would make ‘the statute unchangeable as soon 
as the prescribed teitm began to run—a claim 
which no court has ever sanctioned. It is a de- 
fense acquired, not the hope of one, which is in- 
defeasible. Until the fixed period has arrived, 
the statute is a mere regulation of the remedy, 
and like other such regulations, subject to legis- 
lative control; but afterwards it is a defense—not 
of grace, but of right: not contingent, but abso- 
lute and vested; and, like other such defenses, not 
to be taken away by legislative enactment. 

' The other objection is suggested by Mr. Bishop 
in his treatise on Statutory Crimes, sec. 266, to the 
effect that the criminal statute of limitations 
simply withholds from the courts jurisdiction 
over the offense after the specified period, and it 
is competent for the legislature to revive the old 
jurisdiction or create a new one. when the prose- 
ecution may proceed. Evidently the same doc- 
trine would upset the uniform train of decisions 
in civil causes. And moreover, it would be a 
strained and unnatural interpretation of our act 
to say, that it simply withholds jurisdiction from 
the courts. Its language is **no person shall be 
prosecuted, tried or punished.”* It does not re- 
late tv the courts, but to the person accused. The 
answer which, under it, the defendant must make 
to an accusation before the tribunal which once 
had the right to punish him, is not that the court 
has no jurisdiction to inquire-into his guilt or in- 
nocence and pass judgment, but that, after in- 
quiry, the court must pronounce judgment of ac- 
quittal. And probably no one would. contend 
that, after such judgment, any change in the law 
could legally subject the defendant toa second 
prosecution. Yet. 1 suppose, an acquittal by a 
court without jurisdiction, is void. Hawk. PI. 
Cr., bk. 2, ch. 35. It can not be maintained, then, 
that the act impairs jurisdiction. 

We now come to a second position taken by 
the plaintiff in error, that the statute of 1579, so 
far as it purports to reach his case, is an ex post 
facto law. If it be, it is expressly prohibited by 
both State and Federal Constitutions. It has al- 
ready been seen that ‘at the time this act was 
passed, the plaintiff was, under pre-existing laws, 
relieved from all liability to punishment for his 
offense, aud if there be now any such legal liabil- 
ity, it is because that liability has been created by 
the statute in review. The question, therefore, 
is, whether a law which creates a liability to pun- 
ishment for a preceding offense is an ex post facto 
law. Ex post facto laws are,in a general sense, 
enactments after the facts to which they relate, 
and the expression would inelude both criminal 
and civil statutes. Burrill’s Law Dict. nom. 
In Den y. Goldtrap, Coxe (N. J.) 272, A. vb. 17! , 
Chief Justice Kinsey, in the Supreme Court, said 
vf a law for the recording of pre-existing mort- 
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gages, ‘This act, strictly speaking, is ex post 
facto.”? Not long afterwards, the same court ad- 
judged a statute, declaring that in certain cases 
payments made in continental money should be 
credited as specie (Pat. Laws, p. 172), to be ex 
post facto law, and as such, unconstitutional. 4 
Hals. (N. J.) (appendix) 444. And in State v. 
Parkburst, decided in 1802, and reported in the 
same appendix, Chief Justice Kirkpatrick said 
that a law, depriving a man of one office because 
of his holding some other office, might perhaps 
be questioned as anex post facto law. See also 
Justice Johnson’s references in appendix, at 
2 Pet. (U. 8S.) 681. But it has now long 
been settled that, as used in our Constitu- 
tions, the phrase embraces only retrospec- 
tive statutes of a criminal or penal character. To 
what extent it includes these is not so definitely 
determined. It has sometimes been said that, at 
the time of the adoption of the Federal Consti- 
tution, the words had acquired a fixed meaning 
as atechnical term; but a reference to the cita- 
tions already mentioned shows, that this state- 
ment is not exactly true, and in Calder v. Bull, 3 
Dall. 395, Judge Chase says, ‘the words ex post 
Jacto law have not any certain}Jmeaning attached 
to them.’’ Blackstone’s definition, so called, is 
theonly one, before the Constitution referred to, 
as giving the words precision. I think it is doing 
the illustrious commentator injustice to consider 
the language as an attempt to define the term. He 
was speaking of the necessity of having rules 
preseribed, made known, before they became ob- 
ligatory, and after mentioning one iniquitous 
practice in this regard, he says: **There is still a 
More unreasonable method than this, which is 
called making of laws ex post facto; when, after 
an action (indifferent in itself) is committed, the 
legislator then for the first time declares it to 
have been a crime, and inflicts a punishment on 
the person who has committed it.’”? To me, this 
appears rather an illustration than a definition. 
Doubtless, the class he specified was ex post facto, 
and perhaps the most glaring instance of the in- 
justice of such laws, which was the thought he 
was aiming to present; but it hardly seems probable 
that he considered his illustration as embracing 
all possible cases. However this is, it can not be 
disputed-that the accuracy of this so-called defi- 
nition was carly denied, and it has never been re- 
ceived as complete; for alaw,increasing the pun- 
ishment of former erimes, is as clearly ex post 
facto, as one inflicting punishment for a previous 
innocent act. In EHzp. Garland, 4 Wall. (U.S.) 
333, Mr. Reverdy Johnson, arguendo, p. 365, 
quotes two other definitions by English writers, 
viz., that such a iaw is one ‘“‘made to meet a par- 
ticular offense committed,’’ and that itis ‘*a law 
enacted purposely to take cognizance of an of- 
fense already committed.’’ These definitions dif- 
fer from Blackstone’s in the only particular 
wherein the latter fails to cover the case in hand. 
They do not regard as essential the innocence 
of the act for which the penalty is imposed. 








Turning now to authorities since the Constitu- 
tion was framed, we first notice the Federalist: 
but all the light which it affords is in the eighty- 
fourth number by Mr. Hamilton, where, however. 
he merely repeats the illustration of Justice 
Blackstone. This, therefore, is not a perfect 
guide. Next comes the case of Calder v. Bull, 3 
Dall. 386, one cited more frequently than any 
other. Of this case, it may be remarked that the 
only question before the court was, whether a law 
of Connecticut, granting a new hearing in a civil 
cause, was forbidden as being an ex post facto law; 
and when the court determined that the interdict 
did not extend to civil statutes, it decided the 
cause. What was said, therefore, by Judge Chase 
as to the kind of criminal statutes prohibited. 
was fairly obiter dictum. But in the course of ‘his 
remarks, he mentions four classes of laws which 
he considers ex post facto within the words and 
intention of the Constitution, and his classifica- 
tion has often been repeated by judges and text- 
writers in discussing the subject. Still it may 
not be presumptuous to say that doubts may be 
entertained whether his fourth class does not in- 
clude cases outside of the prohibition; whether 
every law, that alters the legal rules of evidence 
and receives different testimony than the law re- 
quired at the time of the commission of the of- 
fense, in order to convict the offender, is an er 
post facto law. Mr. Bishop declines to assent to 
it, and Chief Justice Beasley mentions it with a 
‘“‘perhaps;”’ and itis easy to see that it may en- 
trench too far upon legislative control over mere 
methods of procedure. But it is plain that Judge 
Chase’s classes extend much beyond Blackstone’s 
expression. It seems to me, also, that Judge 
Chase did not consider his classes as exhaustive; 
for he closes them with the remark, that ‘all 
these and similar laws are manifestly unjust and 
oppressive,”’—an allusion, doubtless, to the 
characteristics by which he had formulated his 
rules. 

The statute in hand is not covered by any of 
these classes, unless possibly by the fourth; but as 
that is of questionable propriety, it may be passed 
by. Looking, however, away from his classification 
to what he states to have been the motive -for and 
principle sustaining the edict, we find him , using 
language which easily embraces the present case. 
Among the unrighteous acts of the British par- 
liament which moved the framers of our govern- 
ment to set up this restraint, he says, ‘‘at other 
times they inflicted punishment where the party 
was not by law liable to any punishment;’* which 
means, of course, not liable by any law in exist- 
ence before the unjust law itself was passed. This 
phrase exactly describes the operation of our stat- 
ute of 1879 upon the plaintiff. The law inflicted 
punishment upon him who was not, by pre-exist- 
ing law, liable to any~ punishment. Again the 
judge says: ‘The plain and obvious meaning and 
intention of the prohibition is this, that the legis- 
latures of the several States shall not pass laws 
after an act done by a subject or citizen, which 
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shall have relation to such act, and shall punish 
him for having done it.” If this be true, then is 
this law forbidden; for it was passed after the act 
done by the plaintiff, and it had relation to such 
act and p»nished him for having done it. He 
further says: ‘“‘The prohibition is an additional 
buiwark in favor of the personal security of the 
subject, to protect his person from punishment by 
legislative acts having a retrospective operation.” 
Then, behind this bulwark, the plaintiff's person 
must be protected from punishment by this legis- 
lative act having a retrospective operation. Soin 
Calder v. Bull, the judges refer to the Constitu- 
tion of Delaware as prohibiting ex post facto laws, 
in these words: ‘Retrospective laws, punishing 
offenses committed before the existence of such 
laws, are oppressive and unjust, and ought not to 
be made.”’ Language could not more completely 
embrace this statute in its relation to the plaintiff. 
The words of the other State Constitutions are not 
so plainly applicable; thus, those of Maryland 
and North Carolina declare ‘“‘that retrospective 
laws, punishing acts committed before the exist- 
ence of such laws, and by them only declared 
criminal, are oppressive, unjust and incompatible 
with liberty. Therefore, no ex post facto law 
ought to be made.”’ One clause in this paragraph 
prevents the inclusion of the statute now before 
us in the class thus described ; but it is noticeable, 
that the interdict is not limited to that class, but 
extends to all ex post facto laws; and it is con- 
ceded that such are those providing penalties for 
previous acts which were criminal under other 
laws. 

The next indication of the meaning of the 
phrase is Chief Justice Marshall’s justly lauded 
expression in Fletcher v. Peck, 6 Cranch. (U. 8.) 
138: ‘*An ex post facto law is one which renders 
an act punishable in a manner in which it was 
not punishable when it was committed.” If this 
be an exact definition, then an act to change the 
penalty of murder or treason, previously commit- 
ted, from death to a fine, would be void. But if 
even Marshall's terse language be as broad as 
Chancellor Kent declares it is, it ineludes the 
present statute; for, he says, it extends to laws 
passed after the act, and affecting a person by way 
of punishment for that act, either in his person 
or estate. 1 Kent’s Com. 409. That is precisely 
the force ascribed to this law against the plaintiff. 

These instances sufficiently exhibit the forms of 
expression adopted by judges and authors con- 
cerning ex post facto laws, and from them it is 
perceived that among mere verbal definitions, 
some reach the statute now under review, and 
some do not. But all authorities now agree that 
the constitutional phrase is not to be received in 
its literal sense, that it does not embrace all ex 
post facto laws, i. e., all laws passed after the oc- 
currences to which they relate; but its meaning is 
to be ascertained by considering the motives 
which prompted its adoption, and the spirit which 
it was designed to embody. No one can expect 


modes in which legislation may antagonize its 
beneficial purpose, and it must be left for judicial 
tribunals, actuated by like motives and imbued 
with the same spirit, to pronounce, in the light of 
precedent decisions, upon each case as it shall 
arise. For the present inquiry, judgments al- 
ready rendered, not dicta, seem to me to afford no 
uncertain guide, and to lead to the conclusion 
that the determination below was wrong. 

There isa line of cases which hold that laws 
regulating the mode of procedure in the prosecu- 
tion of antecedent crimes are not ex post facto— 
with such legislation, so long as (to use the lan- 
guage of Judge Cooley, Const. Lim. 272), it does 
not dispense with any of those substantial pro- 
tections with which the existing law surrounds 
the person accused of crime, no fault can be 
found. Of this class, 1 think, are the cases of 
Commonwealth v. Getchell, 16 Pick. (Mass.) 452, 
and Commonwealth v. Mott, 21 Id. 492, which are 
cited as supporting the judgment now before us. 
The legislation in review was to this effect: A 
statute of 1827 enacted that a person convicted of 
a crime punishable by imprisonment, who had 
been before sentenced to like punishment, should 
be liable to confinement at hard labor not exceed- 
ing seven years, in addition to the penalty pre- 
scribed for his later offense, and the prosecution 
for this additional punishment was to be by a sep- 
arate information. A statute of 1832 provided 
that no convict should be sentenced under the 
prior act, unless he should before have been twice 
sentenced and twice discharged from prison. A 
statute of 1833 repealed that of 1832, and substan- 
tially re-enacted that of 1827. The defendant 
(Getchell) was undergoing his second imprison- 
ment before, during and after the existence of the 
act of 1832; and the court held that after its re- 
peal, and before his discharge, he was liable to be 
sentenced to the additional punishment. This 
was the posture of affairs. When convicted, 
pending the act of 1827, he at once became liable 
to the additional prosecution; then the act of 
1832 suspended the prosecution until he should 
have been discharged from prison; then the act of 
1833 restored the permission to prosecute at once. 
The laws of 1832 and 1833 were manifestly mere 
regulations of the procedure. That of 1832 did 
not relieve the defendant from liability to prose- 
cution and penalty, but simply stayed the prose- 
cution (and that in a manner not at all beneficial 
to him), until his present imprisonment was 
ended. In Mott’s Case, the second offense was 
committed pending the act of 1827, but he was 
not convicted of it till after the act of 1833. It 
was decided that his case was not distinguishable 
in principle from Getchell’s, and it is not evident 
how it could be. Chief Justice Shaw says that 
the act of 1832 was to meet cases of two sentences 
at the same term of court, and relieve them from 
the act of 1827; and it would have had that effect, 
for then there could have been liability under the 
early act by reason of the first sentence and sec- 
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ity under the later act, because there could not be 
two discharges from prison. If such a case had 
come before the court, and as to that the law of 
1833 had been held valid, the decision would have 
been in point here; but these cases are not. The 
foHowing adjudications are, in principle, adverse 
to the judgment now before us, recognizing the 
notion that a statute substantially imposing pun- 
ishment for a previous act which, without the 
statute, would not be so punishable, is an ex post 
facto }aw, although it may not be included in the 
letter of Judge Chase’s rules. In State v. Sneed, 
25 Tex. 66, a law which attempted to remove the 
bar of the statute of limitations was denounced 
asex post facto. State v. Keith, 63 N. Car. 140, 
presented this point: After the prisoner’s crime, 
‘am act of amnesty was passed, by force of which 

é€ was relieved from liability to punishment; 
subsequently this act was repealed by ordinance 
of the State convention; and then the prosecution 
was instituted. The court decided that the ordi- 
nance was an er post facto law, because it made 
criminal (i. ¢., punishable), what before the rati- 
fication of the ordinance was not so, and took 
away from the prisoner his vested right to immu- 
nity. Dr. Wharton (Crim. Pl. & Pr., sec. 316), 
borrowing almost the language of the court in 
People v. Lord, 12 Hun. (N. Y.) 282, says: ‘“The 
statute [of limitation] is not a statute of process, 
to be scantily and grudgingly applied, but an am- 
nesty, declaring that after a certain time, oblivion 
shall be-cast over the offense.”’ On the other 
hand, it is urged that it is not permissible to con- 
Sider such a statute as an amnesty or pardon, be- 
cause these are always granted after the crime, 
and are intended to absolve the guilty, while that 
is enacted before the fact, and is designed to pro- 
tect the innocent. Neither of these grounds of 
distinction seems to me stable. It is not the pas- 
sage of the limitation law, but its maintenance 
unrepealed for the requisite period after the 
offense, which creates the amnesty, and its very 
terms indicate that the guilty, and not the inno- 
cent, were those the legislator had in view; it be- 
gins to run only on the ‘committing of the of- 
fense.”’ ‘True, an innocent man may set it up, but 
so he may a general amnesty. It is not inapt, then, 
to call] the bar of such a statute an amnesty. But 
name it as you will, at least the act of 1879 pur- 
ported todo with the plaintiff what the North 
Carolina ordinance attempted to do with Keith, 
and for which it was adjudged unconstitutional ; 
it made punishable what before its passage was 
not so, and took from the plaintiff his vested 
right to immunity. 1n Hartung v. People, 26 N. 
Y. 167, this was the condition of things: The 
prisoner had committed murder, been tried, con- 
victed and sentenced to death, while the law pro- 
vided that death should be the penalty, and the 
sentence of the court and the mode of fixing the 
time for its infliction. Then she had sued out a 
writ of error carrying the judgment to the Court 
of Appeals, and pending that writ the former law 
had been repealed, and a law enacted to the effect 


that all persons then under sentence of death 
should be confined at hard labor in the State 
prison for one year, and thereafter until the gov- 
ernor should issue his warrant for the execution 
of the sentence. On this writ of error, the Court 
of Appeals had decided that this change in the 
law rendered the judgment below erroneous, and 
had reversed it and ordered a new trial. 22 N.Y. 
95. Afterwards a law was passed restoring the 
statute as it existed when the murder was com- 
mitted. The court decided that as to her this last 
was an ex post facto law, and unconstitutional, It 
is true that, in reasoning upon the subject, the 
court adverts to the fact that before the passage 
of the law, the defendant had been adjudged to 
be dispunishable for murder under laws then ex- 
isting; but manifestly it was the fact that she had 
become dispunishable, and not the existence of 
any verdict or judgment, that gave this character 
to the subsequent law. Theverdict or judgment 
might protect her from legislative reach because 
of some other fundamental principle; but inter- 
ference with judicial proceedings has never been 
regarded as of the essence of ex post facto laws. 
It is by their effect upon the status of individuals 
that they are to be characterized. And such was 
the vfew of the court; for Chief Justice Denio, in 
delivering the opinion, said: ‘“‘By the repeal of 
the provisions of the Revised Statutes, and the 
trial and acquittal of the offender while such re- 
pealing law was in force, the act of the prisoner, 
though not innocent in a moral sense, would be 
dispunishable. A legislative act, restoring the re- 
pealed law, would have precisely the same effect 
as though the offense had, not been punishable 
originally, but had been made so for the first time 
by the restoring act. Such alaw would be, within 
the spirit of this constitutional prohibition, and 
would, in my opinion, be void.” 

In the same category is the case in hand. The 
law prescribing punishment for the plaintiff's 
crime had not indeed been repealed, but as to 
that offense it had expired, and so was as if re- 
pealed (Yeaton v. United States, 5 Cranch, 
281); hence it was the same thing, with regard 
to that transaction, as if it had never existed. 
Surtees v. Ellison, 4 M. & R. 586; Kay v. Good- 
win, 6 Bing. 582; Potter’s Dwar. on Stat. 160. 
The plaintiff’s act stood as though it had been per- 
petrated in the face of a statute which forbade it, 
but declared that he should not be prosecuted, 
tried or punished for doing it. Then the act of 
1879, restoring the expired law, had precisely the 
same effect as though the offense had not been 
punishable originally, but had been made so for the 
first time by the restoring act; such a lawis within 
the spirit of the constitutional prohibition. In re 
Murphy, 1 Woolw.U.S. 141, the defendant had been 
eonvicted by court martial, at a time when he was 
subject to trial only in civil tribunals. On habeas 
corpus, Justice Miller said: ‘If this act be valid, 
the prisoner must be detained. It is evidently in- 
tended to make two provisions, one to validate 
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wise be illegal. * * * So far as the first point 
is concerned the law is unconstitutional, undoubt- 
edly so; no clearer case of an ex post facto law 
can be found. * * * * The prisoner, up to 
the time of the passage of this law, was certainly 
illegally imprisoned, because tried by and held 
under the sentence of -a court which had no juris- 
‘diction of his person or of his offense. If he be 
remanded, it will be under an act passed subse- 
‘quent to his offense and even to his conviction. 
Can any law be more clearly ex post facto?’ So 
with the case of this plaintiff. It is sought to le- 
galize his punishment (which wonld otherwise be 
illegal), by an act passed subsequent to his of- 
fense, without which he was free from lawful 
prosecution, not only in some of the courts, but 
inall eourts; and by any methods such a statute 
is void. In addition to these decisions, the opin- 
ion of Br. Wharton is well worthy of being cited. 
[n'a note to § 3160f Crim, Pl. & Pr., he does not 
hésitate to say that an act of Congress which un- 


-dertakes to authorize prosecutions for offenses 


which prior statutes of limitation have canceled, 
is an ex post facto law, and hence void. 

The impolicy of keeping crimes, not of the 
deepest dye, punishable during the whole life of 
the offenders, is sufficiently indicated by the 
common usage of civilized nations in fixing a 
‘period for the limitation of criminal prosecution. 
"The beneficent aims of such a usage are thwarted, 
if the limitation be not absolute and irrevocable. 
“The injustice and oppression of laws repealing 
the limitation after persons have once relied upon 
its finality, must be apparent to all. The inno- 
cent, conscious of acts which, when unly partially 
disclosed, may seem criminal, preserve the evi- 
dence of the whole truth until time has éstab- 
lished the legal proof of innocence by barring 
prosecution. Then their vigilance relaxes, and 
their evidence is lost; what more unjust, than that 
uow the legislature should abate their protection, 
and leave them to the hazard of half-discovered 
facts? A guilty man, not wholly lost to honor 
and to hope, passes through the statutory period 
after his single offense, cowed by the constant 
dread of detection and disgrace. Then, relieved 
from danger, he returns to the path of rectitude, 
forms respectable associations, and gathers areund 
him those who repose in his virtue and depend 
upon his fair fame. Now, the law changes; the 
dletective drags to light his long-buried crime; 
and innocent-and guilty alike are overwhelmed in 
u common ruin. I[t was of grace that remission 
was granted; it is the spirit of injustice and op- 
pression that withdraws it. ‘To forbid the exer- 
cise of such power, the mandate of the Constitu- 
tion stands. There is another aspect of this case, 
not presented upon the argument, but in which 
some members of ‘the court think it appears that 
the judgment below is wrong. Statutes extending 
periods of limitation are not to be construed as 
designed to affect cases where the bar has already 
attached, unless no other reasonable interpreta- 
tion can be applied, Angell on Lim., § 22, note. 





The acct of 1879 is doubtless retrospective; but 
every word of it, save two, may have effect, and 
yet reach only past offenses still subject to pun- 


. ishment when it was enacted. These two words 


make the prosecution legal,where ‘‘the indictment 
has been found within five years from the time of 
committing the offense."’ This provision is nuga- 
tory, unless it was meant to legalize indictments. 
theretofore found,more than two years after the 
crime. But this language does not reach the 
plaintiff's case; his indictment was found after 
the statute; and, under the rule, vigorously en- 
forced, the law must be considered as not legal- 
izing his prosecution. If necessary to avoid in- 
justice, [ would so interpret it. The judgment 
below should be reversed. 

RUNYON, CHANCELLOR. By the 113th section 
of the act regulating proceedings in criminal 
cases (Rev. pp. 288, 289), it is provided that no 
person or persons shall be prosecuted, tried or 
punished for an offense not punishable with 
death, unless the indictment shall be found within 
two years from the time of committing the 
offense or incurring the fine or forfeiture, pro- 
vided that nothing contained in the act shall ex- 
tend to any person orpersons fleeing from justice. 
The revision was approved March 27th, 1874. By 
asupplement approved March 14, 1879 (P. L. 
1879, pp. 183, 184), the section was amended by 
adding the following futher proviso: ‘*That any 
person holding or having held, or who may here- 
after hold, any public office or employment, or 
exercise the functions of such office or employ- 
ment, either under this State, or any county, city, 
borough, towh or township therein, whether 
elective or appointive, may be prosecuted, tried 
and punished for any fraud, malfeasance or other 
misconduct committed whilst in such office or 
employment, where the indictment has been or 
may be found within five years from the time of 
committing the offense.’ 

The plaintiff in error was convicted of an 
offense not punishable with death. It was com- 
mitted more than two years before the passage of 
the amendment; and under the law as it stood be- 
fore the amendment, it was barred, because no 
indictment had been found against him within 
the two years. The offense, however, was such 
as is specified in the amendment, and was com- 
mitted by him while holding such an office as 
therein mentioned. The question presented for 
decision is, whether the legislation of 1879 is, as 
to him, constitutional. The prohibition against 
ex post facto laws contained in the Constitution of 
the United States and the Constitution of this 
State, is aimed at and was designed to shield the 
citizen against the arbitrary power of the legisla- 
ture. The evil apprehended, and against which 
it was intended te guard, was the oppression of 
the citizen by means of legislation, the effect of 
which is to render him amenable to criminal pun- 
ishment for past trarsactions, to which he would 
not have been liable except by means of the legis- 
lation. Thatin ascertaining what legislation is 
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within the prohibition we are not to be confined 
to any definition less extensive than the evil 
sought to be guarded against, is manifest from the 
course of judicial interpretation. The definition 
given by Blackstone, for example, falls far short 
of the description given by Justice Chase in Cal- 
der v. Bnll,3 Dall. (U. 8.) 386, which has ever 
since that decision been regarded as within the 
limits of true interpretation. It is conceded that 
that description or explanation did not amplify 
the meaning of the term, but merely expressed it 
more fully than it had been previously formally 
enunciated ; and, from the fact that that more am- 
ple description had been accepted, the deduction 
is inevitable that in construing the provision, sub- 
stance is mainiy to be regarded. It follows that 
where the enactment, in whatever guise legisla- 
tive ingenuity or subtlety may present it, inflicts 
the substantial injury, and does the essential 
wrong which the Constitution sought to guard 
against, a true interpretation will hold it to be 
within the prohibition. Manifestly we are not to 
be circumscribed to the cases in which the legis- 
lature makes a crime of that which previously was 
no crime at ali; for it is conceded that the prohi- 
bition is to be regarded as extending to even such 
legislation as merely deprives a party, guilty of 
an act which was a crime by law when it was- 
done, of the opportunity of escape from the de- 
clared punishment which the law regulating the 
proof afforded him when the offense was com- 
mitted; as by reducing the number of witnesses 
essential to warrant a conviction, or rendering 
competent, as witnesses, persons who by law were 
then incompetent. Such legislation deprives the 
offender of no protection to which he is morafly 
entitled. It merely makes conviction of the crime 
possible where, perhaps, before it-was impossible. 
It deprives him of a possible avenue of escape. 
The offease was a crime, when committed, and 
still continues to be so. And such interpretation 
is in accordance with true principle. Mr. Burrill, 
in his Law Dictionary, defines an ex post facto law 
to be one which operates by after-enaetments. 
Law Dict. 447. Judge Chase, in Calder v. Bull, 
says the plain and obvious meaning and intention 
of the prohibition is, that the legislature shall not 
pass laws after a fact done by a citizen which 
shall have relation to such fact and punish him for 
_having done it. ‘*With a manly nation,”’ says 
Dr. Lieber, “let everything that is in favor of 
power be closely construed; everything in favor 
of the security of the citizen and the protection of 
the individual, comprehensively, for the simple 
reason that power is power, which is able to take 
eare of itself, and tends by its nature to increase, 
while the citizen wants protection.”’ Lieber’s 
Leg. and Pal. Her. 178. 

In the case in hand, on the 14th of March, 1879, 
the date of the approval of the act of the legisla- 
ture under consideration, the offense of which 
Moore was convicted had become barred by stat- 
ute. It was therefore, by virtue of existing legis- 
lative enactment, at that date wholly dispun- 








ishable, and he was as free from all criminal 
consequences of it as if it had.never been com- 
mitted. Without new legislation, he could not 
have been punished for it. He had acquired im- 
munity, and the legal limitation was his protection 
and his sure defense. After he had thus, by 
operation of the statute, been discharged from 
all criminal liability, the legislature passed the 
act now under judicial scrutiny, which provides 
that persons, of whom he was in fact one, who 
had held certain offices, might be prosecuted, 
tried and punished for the offense, where the in- 
dictment was found, in five years from the time 
of committing the offense; thus extending the 
limitation for three years. ‘This act, then, in his 
case, created. a liability to punishment for a past 
offense, from all criminal consequences of which 
he stood discharged. While it did not make a 
crime of ‘that which previously was_ no crime, it 
made that punishable as a crime which was not so 
punishable when it was passed, and which with- 
out it was not punishable at all. In effect, it 
made that a crime which had ceased to be such 
legally. That such legislation is reprehensible 
and extremely dangerous admits of no manner of 
question. In my judgment, it is, as to all per- 
sons whose offenses were dispunishable by reason 
of the limitation when the act was passed, within 
the constitutional prohibition; for it violates the 
essential principle and does the substantial injury 
against which the prohibition is directed. 

It is also liable to the objection that it is in vio- 
lation of the vested rights of all such persons. 
“Every law,’’ says Judge Cooley, using the lan- 
guage of Judge Chase in Calder v. Bull, ‘‘that 
takes away or impairs rights vested agreeably to 
existing laws, is retrospective, and is generally 
unjust, and may be oppressive; and there is a 
good general rule that a law should have no re- 
trospect.’’ Const. Lim. 265. Ithas been held in 
this State, that where a right of action has be- 
come barred under a statute of limitations, the 
statutory defense is a vested right that cau not be 
impaired by subsequent legislation. Ryder v. 
Wilson’s Ex., 12 Vr. (N. J.) 9. Though the ad- 
judication there was upon a claim of civil right 
merely, it seems to follow that a like de- 
fense in reference to a criminal offense should no 
less be regarded asa vested right. Itwould seem 
clear that, if the citizen may confidently rely for 
the protection of his property on the law of limi- 
tation, he should be equally able to do so where 
his life or liberty and reputation, as well as his es- 
tate, are involved in a criminal charge. It mat- 
ters not that the theory on which the protection 
from contracts by limitation may be rested—that 
the existing statute of limitation is to be regarded 
as constituting part of the contract—is inapphica- 
ble to the claim of protection under a limitation 
as to criminal offense; for it is an abundantly 
sufficient reason why the protection of the latter 
should be held sacred, that the legislature has the 
power to declare the immunity, and has done so, 
and that the offender has by itsterms become en- 
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titled to it. Moreover, in Ryder v. Wilson's Ex., 
which was a case where an executor claimed the 
benefit of an existing statute of limitation in no 
wise connected with contract, but protecting him 
from suit for a debt of his testator, the decision 
was rested on the broad basis of vested right to 
the benefit of the enactment merely, on the 
ground that while it existed, the executor had be- 
come entitled to it. And it was held that he could 
not be deprived of it by subsequent legislation, 
although it wasa mere positive regulation, de- 
signed to facilitate executors and administrators 
in the settlement of estates. 

The legislature can not deprive an offender of 
the benefitof the immunity of an amnesty, and 
it seems equally clear that on the same principle 
it can not deprive him of the benefit of a limita- 
tion after he has become entitled to it by the ex- 
piration of the period limited. ‘he distinction 
which may be drawn between the two legislative 
acts does not constitute an essential difference in 
the application of the principle. An amnesty 
extends the grace of pardon to criminals before 
conviction. It in effect declares that the gov- 
ernment will treat them as if the offense had 
never been committed, and that the offender shall 
be free from the legal consequences of his crime. 
An act of limitation declares that the offender 
shall not be punished, unless the State prosecutes 
him within a limited period’ When the period has 
elapsed, the unindicted offender is, to all intents 
and purposes, amnestied by the limitation. In 
both cases, whether of amnesty or limitation, the 
legislature recognizes the fact that a crime has 
been committed,and of grace declares immunity to 
the offender. Both rest on the same foundation 
—legislative grace to offenders—and it matters 
not, in principle, whether the act of grace be ex- 
tended in the one way er the other; in either case 
the offender is entitled to hold the benefit of it. 

The judgment of the Supreme Court should be 
reversed. 

Van SYCKLE, J., delivered a dissenting opinion. 








QUERIES AND ANSWERS. 





QUERIES. 

10. Under the Ohio statute, A, having judgment 
against B,procures from the court an execution against 
the person of B, and has B arrested and imprisoned. 
Afterwards B is discharged by same court for inabil- 
ity to endure imprisonment, undera statute provid- 
ing forthe same. Does this discharge satisfy the 
debt? **Buckeye.’’ 

Nebraska City, Neb. 


11. The general rule in the chancery courts I under- 
stand to be, that an appeal from a decree, dissolving 
and rescinding an injunction, does not keep the in- 
junction in force pending the appeal. Now, in the 





State Court of Louisiana, where there is no distinction 
between law and chancery, and 20 chancery eo nomi- 
ne, the appeal,perfected inten days from ajudgment 
dissolving an injunction, does keep the injunction in 


force pending the appeal. Query. Where the judg- 
ment of the State Supreme Court (our highest appel- 
late court) dissolves an injunction, will a writ of er- 
ror (and supersedeas) from the Supreme Court of the 
United States, keep the injunctionin force? I can 
find no authority precisely in point. Of course, 
Slaughter-House Cases, 10 Wall., and Doyle v. Wis- 
consin, 94 U. S., squint in the negative. B.R. F. 
New Orleans, La., June 28, 1881. 





QUERIES ANSWERED. 

Query 3. [13 Cent. L. J. 40.] A, of Alabama, 
held a mortgage from B, of Alabama, on land in 
another State. A foreclosed the mortgage, sold the 
land for what it would bring, and credited the 
same on the mortgage debt (a note) before the 
debt was barred by the statute of limitations of six 
years in Alabama. The proceeds of land-sale not 
being sufficient to pay the debt in full, suit was in- 
stituted in Alabama by A against Bon the note. B 
pleaded the statuce of limitations of six years. There 
was no personal service, or appearance in person, or 
by attorney, on the part of Bin the foreclosure, and 
he can, therefore, plead the statute of limitations, as 
the foreign judgment would not be conclusive. The 
mortgage note, or debt, is barred, unless the payment 
under the foreclosure suit before the six years elapsed, 
is a sufficient payment to take the case out of the stat- 
ute. Was the payment of the proceeds of the mort- 
gage sale suflicient to prevent the bar of the statute? 
' Kufaula, Ala. G. 

Answer. The receipt of the money by A on the 
foreclosure sale was not strictly a payment by B onthe 
debt. It wasa payment derived from enforcing the 
lien of the mortgage, and was net of itself a new 
promise by B, nor is such promise implied from the 
act of Ain the enforcement of the security. The col- 
lection by legal process was in hostility to B, and was 
upon a contract now barred by the statute—a contract 
which he has by no voluntary act renewed. There is 
no possible principle upon which itcan be claimed 
that a payment enforced by process of law, out of a 
fund or source pledged thereto beyond the recall of 
the debtor, can be treated as his payment, as of the 
date of tue collection, so far as the statute of limita- 
tions is concerned. It must of course be applied to 
redeem the debt, yet it is not a payment by him, 
speaking as his act as of the date of foreclosure, but 
is a payment from a fund appropriated to that pur- 
pose, co-existent with the contract. The assent of 
the debtor is from that date. He can not recall it, nor 
can the creditor,by availing himself of his contract as 
made,do any act from which a new one shall be im- 
plied, without actual consent of such debtor. A part 
payment to take the case out of the statute, as to the 
rest of the debt, must be made under such circum- 
stances that a promise to pay the residue may be in- 
ferred. Jones vy. Jones, 21 N. H. 219; White v. Jor- 
dan, 27 Me. 370; 2 Chit. Cont. 1254, 11 Am. Ed.; 2 
Story’s Conts., 1014, 4th Ed. It must be such a pay- 
ment as is evidence of a fresh promise. Gowan vy. 
Forster, 3 B. & Ad. 511; 2 Chit. Pl. 434, 16 Am. Ed. 
But such a new promise can not be inferred from the 
sole act of the creditor in collecting money due upon 
the original promise. The promise in such a case 
dates from its making or becoming due, not from the 
time the creditor may see fit to enforceit. Pick- 
ett v. King, 34 Barb. 193; 16 Ohio St. 566; Turney v. 
Dodwell, 3 E. & B. 136; Smith v. Ryan, 66 N. Y. 352; 
Harper v. Fairly, 53 N. Y. 443. A part payment un- 
der compulsion of law is not sufficient to take the 
balance of the debt out of the operation of the stat- 
ute. Morgan v. Rowlands, L. R. 7 Q. B. 493; 41 L. J. 
Q. B. 187; Smith on Contracts, 477, 6th Ed. Nor isa 
payment by operation of law. Anderson vy. Baxter, 








80 fHE CENTRAL LAW JOURNAL. 








4 Oregon, 105; Arnold v. Downing, 11 Barb. 554. Nor 
by a trustee to whom the debtor has transferred prop- 
erty in trust for payment of debts. Cooper v. Cress- 
well. L. R.2 Ch. 112. It isa superficial logic to urge 
that the debtor having pledged a fund for payment of 
the debt, the appropriation of that fund by the cred- 
itor, at the last moment before the statute attaches. 
without any new assent of the debtor, raises a fresh 
promise as of that date. The answer 1s No. 
Sherburne, N. Y. D.L. A. 








RECENT LEGAL LITERATURE. 





GREAT SPEECHES BY GREAT LAWYERS. A Col- 
fection of Arguments and Speeches before 
Courts and Juries, by Eminent Lawyers, with 
Introductory Notes, Analyses, etc. By William 
I.. Snyder, of the New York Bar. New York, 
1881. Baker, Voorhis & Co., Publishers. 

This is a large volume of selected arguments 
and speeches of eminent lawyers, living and dead, 
American, English and Irish. So far as the Amer- 
ican portion of the book (much the largest part) 
is concerned, the editor has done his work well. 
The argument of Mr. Wirt, in the case of Gibbons 
v. Ogden, 9 Wheat: 1, and that of Mr. Webster in 
Ogden v. Saunders, 12 Wheat. 213, are well worthy 
of a place in this collection; for, to say nothing 
of the intrinsic merits of the speeches, and the 
eminence of their respective authors, the themes 
discussed are great constitutional questions of 
perennial professional interest. The same may 
be said of the argument of Mr. Jeremiah S. Black 
on the constitutional right to trial by jury, in Ez 
parte Milligan, (4 Wall. 2), and that of John K. 
Porter on the constitutionality ef the Legal Ten- 
der Acts. Metropolitan Bank v. Van Dyck, 27 N. 
Y. 400. Both of the last named two cases grew 
out of the war of the Rebellion, as did also that of 
the “Savannah Privateers.”” In behalf of these 
personages, Mr. James T. Brady made a speech, 
which is reproduced in this work, with the argu- 
ment of Mr. W. M. Evarts against them. These 
speeches are very able and well worthy ef perusal, 
but are under the disadvantage that they were de- 
livered when the Rebellion was in a rudimentary 
condition, and had not been developed into its 
full proportions of a great civil war. Hence much 
that was said, by the stern logic of rapidly-suc- 
ceeding events, became in a few months utterly 
inappropriate. 

The argument of Patrick Henry on ‘British 
Debts,” or the right of a State during the Revo- 
lution to confiscate choses in action held by alien 
enemies, is hardly worthy of his reputation. The 
argument is feeble and based on more than one 
fallacy; among them, that America was not bound 
by the customary law of nations which controls 
European and al] other civilized governments, 
Besides, the course of the argument tends appar- 
ently to align the speaker with the modern 
heresy of repudiation, and grates upon the sensi- 





bilities of a debt-paying and commereial people. 
The selection of this speech as a ‘specimen 
brick,” is rather unfortunate. 

The argument of Charles O*Connor in the case 
of the Brig-of-war General Armstrong ,delivered 
before the United States Court of Claims in 1855, 
is a singularly lucid and able exposition of the 
law of war, and the duties and liabilities of bel- 
ligerents and neutrals. That more than forty 
years had elapsed between the time that the claim 
accrued in the harbor of Fayal in 1814, and the 
judgment of the court in favor of the claimants 
in 1855, suggests that the ‘law’s delay’ in its 
ordinary administration is eclipsed by the delib- 
eration with which the executive, diplomatic and 
legislative branches of the government do justice 
to individuals when their duty requires it. 

Most of the other American speeches contained 
in this volume are in defense of persons accused 
of crime. The speakers are William Pinkney, 
S. S. Prentiss, David Paul Brown, W. H. Seward, 
Edwin M. Stanton. There is a very brilliant 
speech by Rufus Choate in a divorce case, and an 
argument of great ability by David Dudley Field 
on the **Enforcement Act.”’ 

There are two English speeches—one delivered 
in 1797 by Thomas Erskine, facile princeps of Eng- 
lish advocates, prosecuting for a blasphemous li- 
bel, the publisher of Paine’s *‘Age of Reason;”’ 
the other by Sir James McIntosh, in 1803, de- 
fending Jean Peltier, who had been indicted for a 
libel against Napoleon Bonaparte. It is hardly 
necessary to characterize these speeches after 
naming their authors. They are as intensely in- 
teresting as anything legal and literary can be, 
that is so neara hundred years old. 

The Irish selections are not good. Two speeches 
are given, one prosecuting, the other defending 
Forbes and others,indicted in 1823, for a conspir- 
acy and riot. This shindy was known as the “bot- 
tle riot,”’ from the fact that a bottle was thrown 
at the Lord Lieutenant (Lord Wellesley) ashe sat 
in the theatre, and is chiefly remarkable in the 
fact that the rioters were, not Catholics, but Or- 
angemen who were incensed by some measures 
that had been taken to limit the privilege which 
they usually exercise on the 12th of July, of in- 
sulting their Catholic neighbors. 

The trial had no political or other significance, 
and might as well have been left by Mr. Snyder 
to drift down, speeches and all, to the ‘limbo of 
things lost to earth.”’ 

There are four speeches and the charge to the 
jury,in an ancient (1804) crim. con. case of Massy 
v. The Marquis of Headfort. Now crim. con. cases 
are racy reading to some people; but it is submit- 
ted that this is rather full measure, and a little 
monotonous besides, as the same frisky Mrs. 
Massy meanders through all four of_the speeches 
and the charge of the court. 

Upon the whole, however, the book is worthy 
of commendation, Itis weil arranged, and con- 
tains much matter that is both interesting and in- 
tructive. 
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